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Roger Brooke Taney, Chief Justice of the United States* 


By Henry K. BRALeEy 


ASSOCIATE JUSTICE OF THE SUPREME JUDICIAL CouRT OF MASSACHUSETTS 


N a government of divided, but co- 
ordinated powers defined by a 
written constitution, the different de- 
partments will tend to become promi- 
nent and influential in proportion to 
their ability to meet the demands of 
the popular will as it may be mani- 
fested in the varying stages of national 
growth. We have seemingly entered 
upon a period when the people expect 
a degree of personal leadership in the 
executive branch far beyond that which 
possibly can be exerted by the Con- 
gress. The exclusive control of the 
veto power rightly holds the President 
to a measure of responsibility which by 
its mere exercise enables him power- 
fully and legitimately to control legis- 
lation, while the more than regal au- 
thority and patronage attached to the 
office constitutes, when skillfully used, 
one of the most potent forces for the 
furtherance and establishment of the 
Presidential will. 

In the formative years, however, 
while slowly and experimentally the 
machinery of our constitutional system 
was being adjusted, prominent mem- 
bers of the Cabinet or Senators, or Rep- 





hed ay | read before the Brookline (Mass.) 
Thursday Club, Nov. 4, 1909. 


resentatives, were largely, if not equally 
influential in the administrations of 
Washington and John Adams, and their 
governmental conceptions, finding ex- 
pression along the lines of well defined 
policies, influenced public opinion to 
adopt at the polls their views of the 
Constitution as reflected by the ad- 
ministration at the national capital. 
The range of the government began and 
ended in the political opinions and 
movements of the executive and of 
Congress. But meanwhile, although 
the common law remained the inherit- 
ance of the states, whose courts ex- 
pounded and applied its principles, a 
national jurisprudence was yet to be 
created, and the powers of the judicial 
department awaited definition. 

The early history of the Supreme 
Court of the United States as the head of 
the federal judicial system is barren of 
any effort to enter upon the task. 
Clothed with the most ample powers 
either of original or appellate jurisdic- 
tion in all cases in law and equity aris- 
ing under the Constitution, the laws 
of the United States, and treaties made 
under their authority, all cases of ad- 
miralty and maritime jurisdiction, and 
controversies to which the United States 
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is a party, to controversies between the 
states, or between citizens of differ- 
ent states, or between citizens of the 
same state claiming lands under grants 
of different states, within constitu- 
tional limits its authority was absolute 
and its judgments were final. Al- 
though in dignity and the attributes of 
jural prerogative it was second to no 
court of last resort in the civilized world, 
and its members were removed from the 
vicissitudes of political changes, owing 
to the permanency of their tenure, po- 
sitions upon its bench, at first and long 
afterwards, were not sought or looked 
upon as the goal of professional ambi- 
tion. Robert Hanson Harrison, after 
being commissioned an Associate Justice, 
resigned the office and returned his 
commission to accept the position of 
Chancellor of the State of Maryland. 
John Jay, who was commissioned by 
Washington as the first Chief Justice 
September 26, 1789, held the office until 
1795, when he resigned to accept the 
Governorship of New York. John 
Rutledge, of South Carolina, re- 
signed as Associate Justice to become 
Chief Justice of that state, was com- 
missioned during a recess to succeed 
him, but not being confirmed by the 
Senate, William Cushing, the senior 
Associate and the first Justice appointed 
from New England, was promoted, but 
declined the honor, the only instance 
in the history of the court of the ad- 
vancement of an Associate Justice to 
be its head. He was followed by Oliver 
Ellsworth of Connecticut, the framer 
of the Judiciary Act of 1789, which 
provided for the Circuit and District 
Courts and the appellate jurisdiction of 
the Supreme Court. Having been 
appointed in October, 1799, one of the 
three envoys extraordinary and minis- 
ters plenipotentiary to France, the Chief 
Justice because of ill health resigned the 


office from Paris in 1800. John Adams, 
then President, nominated Jay the second 
time, who was confirmed, his commission 
bearing date Sept. 19, 1800. Jay however 
declined. Perhaps the standing of the 
court, and the importance of its func- 
tions as viewed by men of public affairs, 
cannot better be shown than in his 
words declining the office, written Jan- 
uary 2, 1801. “I left the bench,” he 
says, “perfectly convinced that under 
a system so defective it would not ob- 
tain the energy, weight and dignity 
which was essential to its affording due 
support to the national government, 
nor acquire the public confidence and re- 
spect which as the last resort of the jus- 
tice of the nation it should possess... . 
Independent of this consideration the 
state of my health removes every doubt.” 
He did not foresee that the court was 
yet to become ‘“‘the living voice of the 
Constitution.”’ It illustrates not only 
the dearth of business but the fact that 
the judicial office was largely looked upon 
as a position whose duties were not incom- 
patible with the holding of other public 
offices, to know that Jay concurrently 
held the office of Chief Justice while acting 
as special envoy of the United States in 
England, while Chief Justice Ellsworth, as 
we have seen, went to France as an 
Ambassador. He left the court without 
a quorum, as Judge Chase at the August 
term in 1800 was absent from the bench 
in Maryland on a political campaign in 
favor of the administration. If this 
course of action had persisted it would 
have wrecked whatever standing the 
court possessed as a seat of judgment. 
But this great and threatening evil soon 
passed. 

John Marshall, commissioned by John 
Adams January 31, 1801, although he 
retained the office of Secretary of State 
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until Jefferson’s inauguration, from that 
time on devoted his great powers to the 
establishment of the court as an efficient 
part of the government. It constantly 
advanced during the thirty-four years 
of his administration, assisted and sup- 
ported by a group of able associates, 
in the respect and estimation of the 
country. It is not within the scope of 
this paper to refer specially to the many 
notable and earlier decisions by which 
he may be said to have interpreted the 
Constitution as a body of organic law, 
alike adapted for the maintenance of a 
strong central government as well as 
recognizing and protecting the autonomy 
of the states. In the long contest which 
Marshall waged with Jefferson, Madison, 
Monroe and Jackson, and the ever rising 
forces of democracy, the one formidable 
weapon in the judicial armory to which 
the executive, and Congress could inter- 
pose no effective shield, was the power 
to declare a federal statute void because 
not within the sanction of the Consti- 
tution. 

If Judge Dillon’s view,” that there are 
times of great political upheaval and ex- 
citement in a democracy when the people 
by operation of the organic law must be 
protected from themselves until normal 
conditions are restored, is the counter- 
availing balance giving poise to the 
governmental machinery, yet in England, 
“where freedom broadens slowly down 
from precedent to precedent,” an act of 
Parliament is supreme, binding alike 
the courts as well as the subjects 
of the realm. If the student of 
forms of government may sometimes 
hesitate before saying that the power of 
a judicial tribunal to thwart the will 
of the electorate as expressed through 
their chosen legislative representatives 
furnishes a greater safeguard for the 





?Laws and Jurisprudence of England and 
America, 205, 206. 


preservation of their liberties than if 
legislatures were left untrammeled to 
work out for good or ill the results 
intended, our system so far not only has 
been found workable and satisfactory 
but has successfully stood the perils of 
internecine conflict and the period of 
reconstruction. 

In Marbury v. Madison, 1 Cranch 137, 
decided in 1803, is found the first an- 
nouncement of the doctrine that Con- 
gress has no power to pass a statute not 
within the Constitution. The argu- 
ment of Chief Justice Marshall, while 
simple, is conclusive. It is, that the 
Constitution must be regarded as setting 
a limit to the legislative power by the 
terms employed in the instrument, 
and the Supreme Court, upon which 
original jurisdiction is conferred. must 
decide conformably to the law, rather 
than disregard the Constitution, where 
the act of the legislature is in conflict 
with its provisions. It is interesting to 
recall that so much of this decision as 
discussed the constitutional question 
and announced this principle was en- 
tirely outside of the record and wholly 
uncalled for. The court had no juris- 
diction whatever, and so said, of Mar- 
bury’s petition for a writ of mandamus 
to compel Madison, who was Jefferson’s 
Secretary of State, to issue to him a com- 
mission as justice of the peace, to which 
office he had been appointed in the clos- 
ing days of President John Adams’ ad- 
ministration. The political differences 
which gave a vivid accentuation to 
the decision have long since passed, 
and irrespective of party affiliations, or 
that being without jurisdiction this part 
of the opinion was wholly irrelevant, 
the court has never departed from the 
principles announced. 

If Marshall when he died in the sum- 
mer of 1835 had securely laid this 
corner stone of our federal jurispru- 
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dence, Roger Brooke Taney, his suc- 
cessor, who held office for twenty-eight 
years, not only continued the founda- 
tions but profoundly influenced the 
superstructure. Born in Calvert county, 
Maryland, on March 17, 1777, his 
maternal ancestors were of English 
descent, while on his father’s side the 
Taneys were among the first settlers of 
the state where they owned large landed 
estates, which by descent became the 
home of the future Chief Justice. To 
be the head of this tribunal, which from 
a position of feebleness had now ad- 
vanced under Marshall’s guidance to a 
place of almost overshadowing power, 
the new Chief Justice was called at the 
age of fifty-eight. What were his quali- 
fications for the great trust which he 
had been chosen to administer? 
Reared in an environment of refine- 
ment and affluence, and like his paternal 
forbears a member of the Roman 
Catholic Church, there was no school 
but one kept in a log cabin within 
ten miles of the plantation. To this at 
the age of eight he was sent. Here he 
acquired the rudiments of reading, writ- 
ing and arithmetic as far as the rule of 
three. Another school somewhat far- 
ther away afforded more advanced in- 
struction, but the teacher having be- 
come insane it was closed, and the father 
having decided to give his son a classical 
education, he fitted for college under 
private tutors, and at fifteen years of 
age entered Dickinson College at Carlisle, 
Pa., where three years later, in the au- 
tumn of 1795, he graduated the vale- 
dictorian of his class, and received the 
bachelor’s degree. Never of robust 
constitution, and of a retiring dispo- 
sition and contemplative habit of mind, 
the fox-hunting, card-playing, hard- 


drinking proclivities of his father and the 
neighboring planters do not appear to 
have attracted him, although it is said 











he could follow the chase through a 
long day’s hunt. In the authentic facts 
of his life as they appear in ‘“Tyler’s 
Memoir,’’ I am unable to find that he 
ever sought recreation from the cares of 
his profession in the solution of difficult 
problems in mathematics, or engaged in 
scientific pursuits as a solace or avoca- 
tion. Having been destined for the 
legal profession, in 1796 he began his 
studies at Annapolis in the office of 
Chief Justice Chase of the Maryland 
Court of Sessions. 

The bar of Maryland at that time, 
among other distinguished men, num- 
bered in its ranks Luther Martin, Wil- 
liam Pinkney, Philip Barton Key and 
John T. Mason. The terms of the court 
held at Annapolis were attended by 
these eminent lawyers, and for three 
years he read law, listened to their argu- 
ments, and observed their methods in 
the preparation and trial of cases. A 
better school for a young man of Taney’s 
intellectual capacity and habits of re- 
flection, providing him with the theory 
of the law, with its practice by masters 
of their art, could not have been fur- 
nished, even if in the opinion of the pro- 
fession of today the curricula and moot 
courts of the law schools must be con- 
ceded as superior for the training of the 
average student. 

He was called to the bar in the spring 
of 1799. Tall, with a dignified presence, 
and well equipped for practice, he suf- 
fered like Erskine and other eminent 
advocates, as he says in his incomplete 
autobiography, from ‘‘a morbid sensi- 
bility,’ to which was added the weak- 
ness of a hot temper aroused almost to 
fierceness by antagonism. He tells us 
that at times these conditions were al- 
most so overpowering in the earlier 
years of his career that he would have 
willingly abandoned the law if other 
means of support could have been pro- 





~ > on 





Roger Brooke Taney 


vided. But with great strength of will 
he fought both. He availed himself of 
every opportunity which offered to 
speak either in the court room or on the 
hustings. It is not improbable that 
these disabilities were intensified by his 
always delicate and often infirm health, 
and the untiring efforts which he was 
obliged to put forth when coming in con- 
tact as he frequently did with those 
great leaders. As Webster strove with 
Jeremiah Mason, Franklin Dexter and 
Rufus Choate until he met them on 
more than an equal footing, so Taney 
overcame these limitations until he en- 
countered the prominent men not only 
of the Maryland bar as their equal, and 
had his claim allowed, but in the larger 
forum; and before the court of which he 
was to become the official head, he did 
not hesitate to engage with William 
Wirt, or expose himself to the mighty 
grip of Webster. He has been described 
by a contemporary ‘‘as seeking no aid 
from the rules of rhetoric nor from the 
supplied graces of elocution. Nor did 
he make a single quotation from the 
poets. Yet his English was always 
chaste and classical, and his eloquence 
undoubtedly was great, sometimes im- 
petuous and overwhelming. He spoke 
when excited from the feelings of his 
heart, and as his heart was right, he 
spoke with prodigious effect.” 

The wine of his opinions, as Dr. John- 
son said of Bacon’s writings, ‘is a dry 
wine.” But his use of English as a tool 
was masterly. Tyler in his memoir tells 
us, ‘“he was a diligent student. Law was 
his chief study, but he devoted much time 
to the study of history and letters. He 
not only studied thoughts but be studied 
words with uncommon care. He culti- 
vated a severe taste.’”’ If his written 
style, which is said to have been formed 
from the reading of Shakspere and Ma- 
caulay, but tempered with the calmness 
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demanded in judicial expression, was so 
limpidly clear as to be sought as a model 
by Chief Justice Chase who succeeded 
him, his spoken word accompanied by 
robust argumentation, and presented 
with sincerity and conviction, well may 
have been of commanding power, 
whether addressed to the court or to a 
jury. 

Of his pure and upright life, his 
strength of character, his uniform cour- 
tesy to all with whom he came in con- 
tact, his independent thought, his demo- 
cratic breadth, from his early manhood 
to the close of life, there is today no ques- 
tion. Born and nurtured in a slave- 
holding community, his father a slave- 
holder, Taney did not hesitate to defend 
Gruber, a Methodist minister, who ad- 
dressed about four hundred negroes 
denouncing slavery, causing his prose- 
cution for sedition. In his closing ad- 
dress to the jury which acquitted the 
defendant, he used this language, which 
seems to have voiced his convictions as 
a man, for he manumitted the slaves 
afterwards inherited from his father, 
and never was a slave owner :— 

A hard necessity indeed compels us to 
endure the evils of slavery for a time. It 
was imposed upon us by another nation while 
we were yet in a state of colonial vassalage. 
It cannot be easily or suddenly removed. 
Yet while it continues it is a blot on our 
national character, and every lover of freedom 
confidently hopes that it will be effectually, 
though it must be gradually wiped away, 
and earnestly looks for the means by which 
this necessary object may be obtained. 


The road then as now to large public 
preferment lay through the field of 
politics, and Taney, in party affiliation a 
Federalist, entered the political arena. 
He was defeated for the House of Dele- 
gates, but became a member of the state 
senate, although unsuccessful in his 
contest as a Representative to Congress, 
owing to the dissensions of the Federalist 
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party over the War of 1812, to which 
he with many others was opposed. It 
cannot, however, be said that he as- 
pired to lead a political life, and his 
constantly increasing practice and rising 
fame as a lawyer led him to remove 
from Frederick, where he first settled, 
to Baltimore, where he shortly became, 
by appointment of the Governor, At- 
torney-General of the state. Never 
much addicted to society, though ex- 
ceedingly gracious and urbane in social 
intercourse, he gave himself unsparingly 
to the law, and the reward both sure and 
steadfast was his, of complete profes- 
sional success. But the time was now 


at hand when at the age of fifty-two he- 


was to pass to a wider career, of which 
the foundations had been broadly and 
deeply laid. 

In 1828 Gen. Jackson had been elected 
President on the Republican ticket, de- 
feating John Quincy Adams, who ran 
for re-election, and in organizing his 
Cabinet desired a representative of the 
Federalist party. Taney, although op- 
posed to the War of 1812, after it began 
cordially supported the government, 
and this attitude, with his undoubted 
qualifications for the office, led to his 
appointment as Attorney-General of the 
United States. At this period, by rea- 
son of his personal fame, and as the legal 
adviser of Jackson in his long contro- 
versy with the United States Bank, 
Taney became and continued to be a 
prominent personage in our national 
life until the opening of the Civil War. 

It has been his misfortune, as of other 
eminent men of whom there are many 
conspicuous examples, that generally 
his place in our history has been de- 
fined by his political enemies, and not 
by his friends. If within the range of 
this paper, time does not permit of more 
than a somewhat cursory notice before 
his elevation to the bench, of his rela- 
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tion to President Jackson, or the public 
men who were his contemporaries, no 
correct understanding of his influence 
upon the Court and upon our law can be 
formed without some reference to him 
as a member of President Jackson’s 
Cabinet. Whether as Attorney-Gen- 
eral or Secretary of the Treasury, he no 
doubt heartily approved of the Presi- 
dential policies, and not only advised 
as to the veto of the bill renewing the 
charter of the Bank of the United States 
but substantially wrote the message. The 
intensity of feeling over legislation relat- 
ing to the United States Bank was great. 
The friends of the bank, Binney, Adams, 
and McDuffie in the House, Webster, 
Clay and Calhoun in the Senate, de- 
nounced Jackson and Taney in un- 
measured terms. It seemingly was not 
enough to oppose them as political an- 
tagonists, whose acts were repeatedly 
declared to be unconstitutional, but 
their motives as men and lovers of their 
country were assailed by the Whig press 
and the rank and file of the party. It 
did not tend to mitigate, but rather to 
increase asperities, that the ground upon 
which Taney advised Jackson, and upon 
which Jackson really rested his policy, 
was that the bank constituted a monop- 
oly more or less destructive of the state 
banks, and dangerous in its tendencies 
to the welfare of the states. Final 
issue, however, was joined at the polls 
in the Presidential election of 1832, and 
Jacksori was vindicated. Having failed 
to obtain a continuation of its charter 
no course was left except liquidation, 
and the state banks having been found 
safely adequate as fiscal agents of the 
government, the President directed Mr. 
Duane, Secretary of the Treasury, to 
withdraw the deposits of the United 
States, and upon refusal, he was re- 
moved, and Taney, who had remained 
in the second Cabinet as Attorney- 
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General, resigned that office, and at 
once was appointed Secretary of the 
Treasury. He issued an order that no 
further deposits of government funds 
should be made, but the money deposited 
was only withdrawn as the needs of the 
treasury required. Party feeling still 
ran high, and the Senate was under the 
control of the Whigs. His appoint- 
ment to the Secretaryship had been 
made during recess, and when, on June 
3, 1834, his name was sent to the Senate 
the nomination was promptly rejected, 
being the first time that a Cabinet ap- 
pointment had failed of confirmation. 
Taney resigned and retired to Baltimore, 
where he was received with every demon- 
stration of affection and honor. 

If the struggle over the bank had 
ended, personal antagonisms born of the 
strife survived. Webster in a public 
address at Salem spoke of Taney as the 
“pliant instrument” of Jackson, to 
which at a public dinner in Baltimore 
Taney returned this neat retort :— 


Neither my habits nor my principles lead 
me to bandy terms of reproach with Mr. 
Webster or anybody else, but it is well known 
that he has found the bank a profitable client, 
and I submit to the public whether the facts 
I have stated do not furnish ground for be- 
lieving that has has become its “‘pliant instru- 
ment,” and is prepared on all occasions to do 
its bidding whenever and wherever it may 
chose to require him. In the situation in 
which he has placed himself before the public 
it would far better become him to vindicate 
himself from imputations to which he stands 
justly liable then to assail others. 


Taney now had been the recipient 
of distinguished honors. In the atmos- 
phere of large affairs, and in his asso- 
ciation with the leading public men of 
his time his mind had broadened. His 
extensive juristic learning, leavened by 
this invaluable experience, began to 
take on more and more characteristics 
of wisdom. The higher ranges of the 


law in its application to the administra- 
tion of our form of government had be- 
come familiar. Profoundly versed in 
the common law, equity jurisprudence, 
and maritime law, he walked with ease 
where lesser though able lawyers sought 
their course with chart and compass. 
Time, and association with his fellows, 
had tempered without weakening, moral 
and mental qualities which gave him 
strength and determination for large 
achievement. Inflexible in purpose when 
once his line of action had been decided 
upon, he did not force his way, but by 
argument and persuasion oftentimes 
subtle, yet never disingenuous, moved 
steadily to the goal. 

If General Jackson never forgave an 
enemy he never forgot a friend, and Mr. 
Justice Duvall of Maryland, who had 
been appointed by President Madison, 
having resigned because of his advanc- 
ing age, in January, 1835, after a judicial 
service of twenty-four years, the Presi- 
dent sent Taney’s name to the Senate 
to fill the vacancy. Marshall, upon 
hearing of the nomination, wrote to 
Senator Benjamin W. Leigh of Virginia: 
“If you have not already made up your 
mind on the nomination of Mr. Taney, 
I have received some information in his 
favor which I wish to communicate.” 
But the Senate took no action until the 
end of the session, when it voted to 
postpone indefinitely, and the nomina- 
tion expired with the adjournment of 
Congress. We shall now see how ‘‘the 
whirligig of time brings in his revenges.”’ 

Chief Justice Marshall having died in 
the summer of 1835, on Dec. 28, Presi- 
dent Jackson nominated Taney to be 
Chief Justice. The political complexion 
of the Senate had changed, and though 
Clay and Webster still vigorously op- 
posed him on political grounds, on 
March 15, 1836, the nomination was con- 
firmed by a majority of fourteen votes, 
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and his commission issued. It must 
have been with no little satisfaction that 
the old soldier remarked at the inaugura- 
tion of Van Buren, ‘There is my de- 
feated Minister to England sworn in as 
President of the United States by my 
defeated judge of the Supreme Court.” 

He had now obtained a position as the 
head of a department to which Webster 
and Bryce refer as ‘the most powerful 
branch of the government.” But this 
should be qualified by the reflection 
that the mandate of the Court may be 
functionless unless the executive recog- 
nizes and enforces it. The physical 
power of the federal government is under 
the control of the executive and of Con- 
gress. There is a suggestion of a grim 
possibility in Jackson’s comment on the 
opinion of the court in Worcester v. State 
of Georgia, 6 Pet. 575, ‘John Marshall 
has made his decision, now let him en- 
force it,” or in the subsequent action of 
President Lincoln, who ignored the writ 
of habeas corpus from the same tribunal, 
although Congress had not then voted 
to authorize him to suspend the privi- 
lege. It should not however, be over- 
looked in any consideration of the 
functions of the court, or the judicial 
conduct of its members as expressed 
in opinions on constitutional law, 
that judges carry their political views 
with them upon the bench, and espe- 
cially is this true of appointments to 
the Supreme Court of the United States, 
which from its formation have always 
been largely partisan. Taney, like. his 
predecessors, even when clothed with 
the judicial ermine, was not exempt from 
the effect of the political convictions of 
a lifetime. It was repeatedly said by 
opponents that he owed his appoint- 
ment to his aid and support of General 
Jackson in his contest with Biddle over 
the United States Bank, and because in 
obedience to the wishes of his chief he 


had removed the deposits. But his 
predecessors, Ellsworth and Marshall, 
largely owed their advancement to 
effective service in the interests of the 
Federalists, while Salmon Portland Chase, 
his immediate successor and one of the 
chieftians of his party, went from the 
Secretaryship of the Treasury to the 
bench. We may dismiss without fur- 
ther comment these attacks as the last 
echoes of party strife. Clay on his part 
recanted and generously gave his un- 
qualified approval of the administration 
of the Chief Justice. Webster, always 
more temperate in comment, cordially 
recognized the excellence of the Court, 
and in a letter to Story commended the 
judicial work of Taney. 

The Chief Justice took his seat on the 
bench at circuit at the April term, 1836, 
in Baltimore, and at the January term, 
1837, presided for the first time over the 
full court. Without making radical de- 
partures Taney sought to bring the 
structure framed by Marshall into 
greater harmony with the plans of the 
makers of the Constitution. It has been 
well said,® “It is owing largely to the 
genius of these two great Chief Justices 
that an indestructible nation of inde- 
structible states is due. Who in this 
work performed the greater service is a 
question which will be answered accord- 
ing to the political views of the person 
to whom it is propounded.”” No history 
of the American nation worthy of the 
name can be written which does not 
deal with their work. As well might 
the historical student expect to compre- 
hend the development of the English 
people without some knowledge of West- 
minster Hall, the Assizes after Sedgemoor, 
and the Trial of the Seven Bishops. 
Historians and essayists vary accordingly 
as they write from the point of approach 





3Great American Lawyers, v. 4, p. 77, ‘‘Taney,’ 
by Prof. Mikell. 
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of the partisan narrator,or are guided and 
informed by an impartial study of con- 
stitutional law. If many of the political 
critics seem to forget, when reviewing 
the work of Taney, that there is no ju- 
dicial alchemy by which you can evolve 
sound constitutional Jaw out of the in- 
stincts of mere partisan politics, so the 
constitutional lawyer sometimes fails to 
appreciate the motive power of facts, 
and becomes forgetful of the truth that 
in a democracy grave questions affecting 
its welfare are never settled until settled 
according to the dictates of the moral 
consciousness and sound sense of justice 
of the plain people. The stream can 
rise no higher than its source, ‘‘and the 
general standard of justice in a munici- 
pal society is so much of the general rule 
of morality and ethics as that society 
chooses to enforce upon its members.” 
All laws, written or unwritten, really 
rest upon public opinion. 

In the realm of constitutional juris- 
prudence the lawyer who has become 
not only familiar with systems and codes 
but with their administration by courts 
of justice, treads with surer footing and 
is a more illuminating guide than he 
who deals with the subject solely as a 
theorist or treats the sovereignty of the 
states and the prerogatives of the central 
government as mere incidents varying 
with the ebb and flow of political par- 
ties. In his “John Marshall,” speaking 
of Marshall’s work, Professor James 
Bradley Thayer observes :— 


He determined to give full effect to all the 
affirmative contributions of power that went 
to make up a great and efficient national 
government, and fully also to inforce the 
national restraints and prohibitions upon the 
states. In both cases he included not only 
the powers expressed in the Constitution but 
those also which should be found, as time 
unfolded, to be fairly and clearly implied in 
the objects for which the federal government 
was established. 


Of the effect of this interpretation Pro- 
fessor McDonald says in the ‘‘History of 
the American Nation,” edited by Alfred 
Bushnell Hart, under the title of ‘‘Jack- 
sonian Democracy” :— 


It was the development of the doctrine of 
implied powers . . . stated by Marshall in a 
long series of decisions [that] had given the 
judicial authority a scope far beyond anything 
that could have been dreamt by those who 
saw the national government inaugu- 
rated. ... If progress was to continue in 
this direction the authority of the nation would 
soon be overwhelmingly supreme, and the 
“‘sovereignty of the states’’ would become ere 
long only a memory and a name. 


No process of reasoning is required to 
show that when once the doctrine of 
implied powers is accepted in its broadest 
scope, there is no observable limit to 
which it may not be extended in the 
hands of a strong Chief Justice, sup- 
ported by a court which stamps with the 
impress of final authority its construc- 
tidn of our national charter. While 
interesting and instructive, I cannot 
enter farther into this field, and refer 
to the attitude and decisions of the 
court upon constitutional questions 
since Taney’s time. When Marshall died, 
three cases of large interest had been 
argued and discussed, but apparently 
were not ready for decision. By reason 
of his death and lack of a majority they 
now came on for reargument. 

Let us for a moment glance at the 
personnel of that great bench. To the 
right of the Chief Justice sits Joseph 
Story, on the left William Thompson. 
Then follow in the order of their appoint- 
ment McLean, Baldwin, Barbour, while 
Wayne, the last appointee of President 
Jackson, who had filled the majority of 
the seats during his Presidency, and 
destined to survive all his associates, 
was the junior judge. The original 
practice had been for the Chief Justice 
to act as the organ of the court, and while 
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this had been changed to some extent in 
Marshall’s day, noweach judge who wrote 
an opinion read it upon the coming in of 
the court. Formerly, in all constitu- 
tional questions judgment was not de- 
livered unless all of the members of the 
court had come into substantial agree- 
ment, but in the last days of Marshall 
this practice ceased. Thereafter, unless 
a majority of the court concurred, such 
cases stood for reargument. 

We may pass over the cases of Miln 
v. New York,* where it was decided 
by a majority of the court, Mr. Justice 
Story dissenting, that a state statute 
requiring the master of every vessel 
arriving at the port of New York to re- 
port to the public authorities in writing 
the number of his passengers did not 
interfere with the authority to regulate 
commerce within the express grant of 
the federal Constitution, and Briscoe v. 
Bank of the Commonwealth of Kentucky,* 
in which it was held that the act of 
the legislature in chartering a state bank 
was not repugnant to the provision 
in the federal Constitution which pro- 
hibits the states from issuing bills of 
credit, as there was no limitation in that 
instrument on the power of the state to 
charter a bank, it having such power as 
an incident of state sovereignty, and 
come directly to the last case, The 
Charles River Bridge v. Warren Bridge,® 
which had come up on a writ of error 
from the Supreme Judicial Court of 
Massachusetts, where the bill had been 
dismissed by an evenly divided court. 

In 1650 the legislature granted to 
Harvard College the power to dispose of 
the ferry plying between Charlestown 
and Boston over the Charles River. 
The college received the profits until 
1785, when the legislature incorporated 
a company known as “Proprietors of 





48 Pet. 120. 
511 Pet. 257 
611 Pet. 420. 
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the Charles River Bridge’ to build a 
bridge ‘in the place where the ferry is 
now kept.” The right to receive tolls 
was granted to the company. Its char- 
ter was limited to forty years, and until 
the expiration of that term it was to pay 
the sum of two hundred pounds annually 
to the College. After the expiration of 
the period the bridge was to become 
the property of the state, except that 
the College was to receive a reasonable 
compensation for the annual income of 
the ferry which it might have received, 
if the bridge had not been erected. The 
bridge was built and opened for travel, 
and in 1792 the charter was extended 
for a further period of seventy years. 
In 1828 the legislature incorporated the 
“Proprietors of the Warren Bridge” to 
build another bridge over the river in 
proximity and substantially parallel 
with the first bridge. The right to take 
tolls was granted to this company, but 
the bridge was to become free after the 
expenses of the proprietors in building, 
and maintaining the bridge had been 
reimbursed. This period, however, was 
not to exceed six years from the time of 
entering upon the bridge, and beginning 
to receive tolls. The proprietors of the 
Charles River Bridge filed a bill in equity 
in the Supreme Judicial Court to obtain 
an injunction preventing the erection of 
the Warren Bridge, and for general re- 
lief, claiming that the act authorizing the 
Warren Bridge impaired the obligation 
of the contract between the state, the 
college, and itself. A great principle of 
public policy was for the first time pre- 
sented for decision. It was whether the 
state which had chartered the corporation 
known as the Charles River Bridge was 
prohibited from chartering a free bridge, 
because while there was no express pro- 
vision to this effect, in granting the 
charter to the Charles River Bridge, 
the state impliedly agreed not to charter 
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another bridge which might be erected so 
contiguous as to lessen the tolls. Webster 
appeared for the plaintiff, while Professor 
Greenleaf represented the defendant. 
Webster in concluding his argument 
said :-— 


The plaintiffs have placed their reliance 
upon the precedents and authority estab- 
lished by this honorable Court in the course 
of the last thirty years in support of that 
Constitution which secured individual property 
against legislative assumption, and they now 
ask the enlightened conscience of this tribunal 
if they have not succeeded in sustaining their 
complaint, upon legal and constitutional 
grounds. 


The opinion by the Chief Justice very 
plainly demonstrates that the diversion 
of travel was not an impairment of the 
obligation of contracts prohibited by 
the Constitution, as there having been 
no express contract of an exclusive 
privilege, no implied contract was to be 
inferred, and the act therefore did not 
conflict with the federal Constitution :— 


We cannot deal thus with the rights re- 
served to the states, or by legal intendment 
and mere technical reasoning take away from 
them any portion of that power over their 
own internal policy, and improvement which 
is necessary to their well being and pros- 
perity. 


Then with the forecast of the statesman, 
he proceeds with a line of reasoning alike 
applicable to the conditions of that day 
and to our own time of parallel rail- 
roads, railways, and telegraph and tele- 
phone systems :— 


If this court should establish the prin- 
ciple now contended for, what is to become 
of the numerous railroads established on the 
same line of travel with turnpike companies; 
and which have rendered the franchises of the 
turnpike corporations of no value? Let it 
once be understood that such charters carry 
with them these implied contracts, and you 
will soon find the old turnpike corporations 
awakening from their sleep, and calling upon 


this court to put down the improvements 
which have taken their place. 


The decision was of far-reaching effect, 
and Webster for the first time had met 
defeat in the argument of a constitu- 
tional question. 

It is more than a tradition that Chief 
Justice Marshall when the case had first 
been argued was of a different opinion, 
and was inclined to hold that the state 
had no power to grant the charter to the 
Warren Bridge. In support of this view 
and as he openly stated, in conformity 
with the position of Marshall, Mr. Justice 
Story dissented in an elaborate opinion, 
in which Mr. Justice Thompson con- 
curred, and not only Story and Webster 
felt that the end of federal supremacy 
had come, but Chancellor Kent in a 
letter to Story wrote, “I have lost my 
confidence and hopes in the constitu- 
tional guardianship and protection of 
the Supreme Court.”’ Time, however, 
the enlightener as well as consoler, has 
furnished the true perspective, and in 
1891 Mr. Carson, in his history of the 
Supreme Court of the United States, 
justly and succinctly sets forth the 
soundness and effect of the decision in 
these words :— 


It has enabled the states to push forward 
great improvements by which the surface of 
the earth had been subjected to the domain 
of man. The principle of the Dartmouth 
College case was limited in its application, 
before it had been carried to the extreme 
which would have left the state governments 
in possession of little more than a shell of 
legislative power. All the essential elements 
of state sovereignty would have been parcelled 
out, without the possibility of reclamation, 
through recklessness, or something worse, 
among a crowd of applicants for monopolistic 
privileges. 


There were other numerous and note- 
worthy decisions where may be found 
the roots of doctrines which by the 





7 See 3 Kent’s Com., 14th ed., 459. 
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lawyer of today are looked upon as ele- 
mentary in federal jurisprudence. In 
Bank of Augusta v. Earle,2 upon the 
ground of comity, it was first decided 
that corporations of one state can sue in 
the courts of another, and in 1841 the 
License cases from Massachusetts, Rhode 
Island, and New Hampshire, reported 
under the name of Thurlow v. Massa- 
chusetts, Fletcher v. Rhode Island and 
Pierce v. New Hampshire,® came be- 
fore the court, and it was decided that a 
state can regulate the traffic of intoxi- 
cating liquors within its borders. Lu- 
ther v. Borden’® brought up a phase of 
the Dorr Rebellion. The action was 
trespass for assault. The defendants 
justified under the authority of the 
government which had appointed them. 
The court, however, was not to be en- 
ticed into deciding which government 
was legal, and while saying the question 
was purely one of political power to be 
determined by the political, not by the 
judicial department of the government, 
declared that the state courts having 
decided the question the federal tribunal 
had no jurisdiction to interfere. In 
February, 1845, the Congress by ap- 
propriate legislation had extended the 
admiralty jurisdiction over the great 
lakes and navigable waters of the coun- 
try. The question at once arose, 
whether the act was constitutional, and 
the Genesee Chief having been libeled 
for collision on Lake Ontario with an- 
other vessel, it was presented for decision. 
Of this opinion, reported in 12 How. 
443, which fully sustained the act, noth- 
ing but commendation has been written. 
The Chief Justice rose fully to the height 
of the argument, and in lucidity and 
elegance of expression the opinion ranks 
with the best juristic efforts. It needed 
to be convincing, for in The Thomas 


813 Pet. 519. 
®° 5 How. 504. 
101 How. 1. 


Jefferson,’ and The Steamer Orleans v. 
The Phebus,'* the court in opinions by 
Judge Story had decided that here as in 
England the maritime jurisdiction of the 
federal courts was restricted to the ebb 
and flow of the tide. 

It was finely said by Matthew Arnold 
in praise of Sophocles that ‘“‘he saw life 
steadily and saw it whole.” So if you 
read the opinions of the Chief Justice, 
whether an important constitutional 
question is to be examined, discussed and 
decided, or the various questions requir- 
ing the application of the principles of 
maritime or the municipal law or reme- 
dial law are to be determined, you find 
displayed the same calm deliberation 
which surveys and grasps the whole sub- 
ject, and then without wavering moves 
gradually but irresistibly to a conclusion. 
He possessed the power, the gift of his 
birthhourcommon to Mansfield, Marshall, 
and Shaw, of looking with illuminated 
insight into the future, which led him to 
develop and administer the law so that 
it should be progressive in its operation 
without weakening its practical and 
positive application to the case to be 
decided. 

In the serenity of the judicial atmos- 
phere twenty-four years had now passed, 
and the political animosities of earlier 
days had long since faded away. All who 
came in contact with the court, or knew 
of the performance of its functions, 
recognized and conceded his fitness for 
the exalted office. His greatness had 
been slowly ripening, until in the esti- 
mation of the bar and the public men of 
his time, he was not only the titular, 
but by intellectual primacy the acknowl- 
edged head of the department. But a 
cloud which when it first appeared in the 
horizon was no bigger than that which 
the servant of the prophet saw from 
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Carmel had begun to overcast the 
political heavens. 

At the December term, 1854, the case 
of Dred Scott v. Sanford first appeared on 
the docket of the court, having come up 
on writ of error from the judgment of 
the Circuit Court of the United States 
for the District of Missouri, which had 
decided that being a slave, Dred Scott 
was the lawful personal property of 
Sanford. Of the Chief’s associates 
when he took the oath of office only 
Wayne of Georgia, the last surviving 
associate of Marshall, and McLean of 
Ohio, remained. After them in order 
of seniority sat Nelson of New York, 
Grier of Pennsylvania, Catron of Ten- 
nessee, Curtis of Massachusetts, who 
had been appointed by Fillmore to suc- 
ceed Woodbury, Daniel of Virginia, and 
Campbell of Alabama. It was before 
these judges, each eminent as a jurist, 
that the most celebrated case in Ameri- 
can judicial annals when the conse- 
quences of the decision are weighed 
came on for argument. 

We of today little realize the inten- 
sity of feeling which the agitation over 
the extension of slavery had aroused. 
Into that hour of fury and sectional 
strife the future historian, after a suffi- 
cient time has passed, will enter with 
such fullness of information and clarity 
of judgment as to do full justice to all 
the participants, whether they joined 
issue in the forum, or on the field. 
The contest was inevitable. And while 
Jackson and Webster had postponed the 
final arbitrament of arms, it was not 
within the power of legislatures or courts 
or of statesmen to stay the march of 
public opinion, which more and more 
would not be satisfied with half measures 
but demanded the abolition of slavery. 
The “free soil” party, although it had 
lost the Presidential election of 1856, 
had been organized to oppose its ex- 
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tension, and it kept up a constant agita- 
tion aided by an ever increasing senti- 
ment in its favor at the north. Many 
of its members looked upon the fugitive 
slave clause of the Constitution ‘‘as a 
covenant with death and an agreement 
with hell,’’ while the rank and file of the 
party regarded laws enacted for its en- 
forcement as a national disgrace, to be 
removed from the statute-book at all 
hazards. It was Taney’s misfortune that 
during the closing part of his judicial 
career the question of whether the na- 
tion could exist ‘half slave and half 
free’’ was never absent in some form 
from the public mind, and indirectly 
presented itself in new phases for de- 
cision in the federal courts. It had un- 
hesitatingly been decided by Chief Jus- 
tice Marshall in Williamson v. Daniels,!* 
when construing a bequest, and by Mr. 
Justice Story in Priggv. Pennsylvania,'* 
and Chief Justice Taney in Strader v. 
Graham,’ that slaves were personal 
property. It was established law, what- 
ever might be rightfully said by moral- 
ists and humanitarians of the iniquity of 
such a conception, or of a doctrine so 
unjust, and subversive of the higher 
law, that a slave was a chattel, passing 
with his offspring by bargain and sale 
from owner to owner. The Missouri 
Compromise in 1820, when Missouri was 
admitted to the union as a free labor 
state, provided that slavery should not 
be carried into the territory north of 
36° and 30’, which was the parallel of 
latitude bounding Missouri on the south. 
The compromise of 1850 declared that 
Congress would not interfere with the 
question of slavery in the territories 
organized since the Missouri Compro- 
mise, but would leave the question to be 
determined by their inhabitants when 
admitted as states. In 1852 the Demo- 
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cratic party in its platform pledged itself 
to maintain the compromise of 1850, 
but notwithstanding this pledge the 
Kansas-Nebraska bill was introduced, 
which became law, and territory as- 
signed as free under that compromise 
was then open to settlement by slave 
owners accompanied by their slaves. 
Then followed the scenes in Kansas 
which embittered both North and South. 
Deep called unto deep as with in- 
creasing recrimination each section ap- 
proached the line of cleavage. No one 
will accuse Judge Curtis of being an 
alarmist, or as viewing great public 
questions or movements other than 
sanely, but in April, 1850, in an address 
of welcome to Mr. Webster, after having 
alluded to the American nation, its 
prosperity and glory, and that it was 
only under the Constitution that the 
union could be preserved for posterity, 
he continued: 

Recent events have awakened our most 
painful attention to this great subject. You 
are well aware, sir, that it involves some 
important conflicting interests, and still more 
conflicting opinions and feelings. Any at- 
tempt to reconcile them must for a time at 
least be the cause of offending many honest 
men. But even they, sir, can scarcely with- 
hold their respect from manliness which dares 
to speak disagreeable things, and from the 
patriotism which seeks in a spirit of concilia- 
tion a remedy for an inflamed and disordered 
state of the public mind. 


In reply, among other things, Mr. 
Webster said, referring to the 7th of 
March speech: 


I have felt it my duty on a late occasion 
to make an effort to bring about some amelior- 
ation of that excited feeling on that subject, 
which pervades the people of the country 
everywhere North and South, and made an 
effort also to restore the government to its 
proper capacity for discharging the proper 
business of the country, for now, let me say, 
it is unable to perform that business. That 
it may regain that capacity there is necessity 
for effort both in Congress and out of Con- 
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gress. Neither you nor I shall see the legis- 
lation of the country proceed in the old har- 
monious way until the discussion in Congress 
and out of Congress upon the subject to which 
we have alluded shall be in some way sup- 
pressed. Take that truth home with you, 
and take it as truth. Until something can 
be done to allay this feeling now separating 
men, and the different sections, there can be 
no useful and satisfactory legislation in the 
two houses of Congress. 


The futility of attempting to convert 
a political into a judicial question was 
shown by the result in the case of Dred 
Scott. It is unnecessary to refer to the 
accusations of conspiracy of either himself 
or the majority of his associates with 
slave-holders, or with the President, or 
his alliance with motives that were unholy 
or infamous in the administration of 
the judicial office. All these charges 
have long since been exploded and 
shown to have no basis of fact upon 
which to rest. He had said in his 
opinion :— 

It is difficult at this day to realize the 
state of public opinion in relation to that 
unfortunate race which prevailed in a civil- 
ized and intelligent portion of the world at 
the time of the Declaration of Independence, 
and when the Constitution of the United 
States was framed and adopted. They had 
for more than a century been regarded as 
beings of an inferior order, altogether unfitted 
to associate with the white race in social or 
political relations, and so far inferior, that 
they had no rights which the white man was 
bound to respect, and that the negro might 
justly and lawfully be reduced to slavery for 
his benefit. 


The phrase “that they had no rights 
which the white man was bound to re- 
spect’’ was wrenched from its context, 
seized upon, and promulgated through- 
out the North until it is no exaggeration 
to say that in the mind of the masses 
the name of Taney was the incarnation 
of injustice and judicialinfamy. Ornate 
perhaps in expression, but no less severe, 
were the comments of Seward, of Sumner, 
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of Phillips, of Garrison, and the famous 
and shrewd innuendo of Lincoln, who 
in the campaign with Stephen A. Doug- 
lass carried with him a copy of Curtis’s 
great dissent, from which it is said he 
drew many of his arguments in reply to 
the author of the Kansas-Nebraska bill.'® 

As the decade preceding the opening 
of the Civil War advanced premoni- 
tions of the coming storm multiplied, and 
casting about to find some relief by 
which presumably it could be averted, 
President Buchanan in 1856 most un- 
wisely said in his inaugural that a case 
was pending in the Supreme Court of 
the United States as to the occupation 
of the territories by slave owners by 
whose decision he should be governed, 
and which might determine the vexed 
question. He referred to the Dred Scott 
case, of which the best statement, taken 
from the reports, is given by George 
Ticknor Curtis, who was of counsel for 
Dred Scott. Dred Scott was a negro 
slave, and belonged to one Dr. Emerson, 
a surgeon in the army of the United 
States. Emerson took him from the 
state of Missouri to a military post at 
Rock Island, in the state of Illinois, and 
held him there as a slave until 1836. 
Emerson then removed him to the mili- 
tary post at Fort Snelling in the terri- 
tory of the United States north of 36° 
30' and north of the state of Missouri, 
where he held him as a slave until 1838. 
Dred Scott married Harriet, a negro 
slave of another officer of the army, and 
she was taken by her master to Fort 
Snelling and there held as a slave until 
1836, when she was sold to Dr. Emer- 
son, and he held her as a slave at that 
place until 1838. In 1838 the plaintiff 
and Harriet with Dr. Emerson’s consent 
were married. There were two children 
born of the marriage, one in the state of 


—— 


16 See v. 2, p. 270, Rhodes’ History of the United 
tates. 


Missouri and the other on a steamboat 
on the Mississippi River north of the 
north line of the state of Missouri. In 
1838, Dr. Emerson removed Dred Scott 
with his wife and children to the state 
of Missouri, where they had ever since 
resided. Before suit was brought 
Dr. Emerson had sold and conveyed 
Dred Scott, his wife and chifdren, to 
Sanford as slaves, and he thereafter 
claimed to hold them, and each of them, 
as his property. Dred Scott brought 
suit for his freedom in the Circuit Court 
of St. Louis county in the state of Mis- 
souri,!? and obtained judgment in his 
favor, but the Supreme Court of the 
state, on a writ of error reversed the judg- 
ment and remanded the case to the state 
circuit court, where it was continued to 
await the decision of the case subse- 
quently brought in the federal court. 
When the last case came on for trial 
at circuit, the facts which have been 
stated being proved, the jury under 
‘instructions from the court returned a 
verdict that the plaintiff, his wife and 
children, were negro slaves, the lawful 
property of the defendant. When the 
case reached the Supreme Court of the 
United States it presented two principal 
questions :— 


First, Whether Scott by reason of his 
African descent from ancestors who were 
imported into this country and sold as slaves, 
independent of the question of his personal 
freedom, could or could not be a citizen of 
one of the states of this union. 

Secondly, Whether Scott, who was formerly 
a slave in the state of Missouri, having been 
taken by his master into the free state of 
Illinois and then into a part of the Louisana 
Purchase north of the parallel of 36° and 30! 
where slavery was prohibited by an act of 
Congress known as the Missouri Compromise 
and then brought back into the state of 
Missouri, was not legally and effectually 
emancipated by residence with his master in a 
free state or free territory so that the condi- 





17 Dred Scott v. Emerson, 15 Mo. 576. 





























164 The Green Bag 


tion of servitude would not reattach to him 
on his return into Missouri. 

If it was decided that Scott was not 
within the Constitution by reason of his 
African descent, then it was clear 
enough that the circuit court had no 
jurisdiction, and the order would be to 
direct that court to dismiss the case, 
and there would be no necessity of tak- 
ing up the second question. Both ques- 
tions were presented at the first argu- 
ment Feb. 11, 1856, and after consulta- 
tion by the court the case was assigned 
to Mr. Justice Nelson to write the opin- 
ion upon the first ground, to which 
Justices McLean and Curtis announced 
that they would dissent. After Judge 
Nelson had written the opinion, Mr. 
Justice Wayne, believing that if the 
second question was decided the agita- 
tion over slavery would cease, persuaded 
the Chief Justice and the majority of his 
associates to take up and decide the 
constitutionality of the question whether 
Congress had the right to prohibit sla- 
very in the territories. May 12, 1856, 
a reargument was accordingly ordered, 
which took place Dec. 15, 1856, and the 
case was decided March 6, 1857, in a 
majority opinion written by the Chief 
Justice sustaining the ruling below, and 
further declaring that Congress could 
not constitutionally prohibit slavery in 
the territories carved out of the 
Louisiana Purchase. An irretrievable 
mistake was thus made in going beyond 
the record.1® Inhis argument in Pollock 
v. The Farmers’ Loan & Trust Com- 
pany,'® the late James C. Carter uttered 
this profound warning :— 

Nothing can be more unwise or danger- 
ous, nothing more foreign to its spirit, than 
attempts to baffle and defeat a popular deter- 
mination by a judgment in a law suit. If an 


18 See Monthly Law Review N. S. v. 10, p. 61, for 
an instructive review of the Dred Scott case. The 
article is said to have been nee by the late 
Judge Lowell or the late Judge Horace Gray. 

19158 U. S. 601. 





overwhelming majority in an effort to accom- 
plish justice finds itself arrested in its course 
by another majority of a body of six or more 
who happen to have a different opinion upon 
substantially the same questions, but who 
speak with a different authority, and to utter 
the will of the law, the consequences can 
hardly fail to be disastrous to the law itself. 
The popular majority, if persistent, is likely to 
find its way to the accomplishment of its end 
over the ruin it may be of any Constitution, 
or of any court. 


When Taney died, Congress refused 
the customary portrait bust of the Chief 
Justice to be placed in the court room, 
and it was not until the death of Chief 
Justice Chase in 1873 that the statues 
of both were voted, and his effigy in 
marble was fittingly placed by the side of 
his illustrious predecessor. 

But as time wore on, as the intensity 
of views over the abolition of slavery 
became modified and normal national 
judgment resumed its sway, the opinions 
of men changed anda more just estimation 
began to prevail. One by one the impu- 
tations cast upon him have been shown 
to have been groundless, by Tyler, Curtis, 
Reverdy Johnson, Clarkson N. Potter, 
Blaine, Carson, James Ford Rhodes, 
Professor Mikell and others, until the 
eclipse of this malign influence has 
passed from off his fame, and in the 
firmanent of our jurisprudence his repu- 
tation as a great jurist and upright judge 
glows with steady radiance. But al- 
though the opinion in the Dred Scott 
case was written when the Chief Justice 
was eighty years of age, the time to lay 
the judicial armor off had not yet come, 
and at fourscore he held on his way 
with mental vision undimmed, and his 
intellectual power unabated. He was 
yet to vindicate his unwavering stand 
with Jackson against nullification and 
disunion in whatever form it might show 
its presence, in an opinion in which, with 





1%] am indebted to these writers for many of 
the facts and incidents used in this paper. 
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trenchant logic and perspicacity of ex- 
pression, he demonstrates that the fed- 
eral union, while composed of indestruct- 
ible states, is itself indestructible and 
paramount. 

In 1857 the extraordinary and popu- 
larly unknown cases of Ableman v. 
Booth, and United States v. Ableman,”° 
arose. We are wont to refer to the 
Hartford Convention and the action of 
South Carolina over the tariff law as 
the prominent examples of the expres- 
sion of the doctrine of the right of a 
state to secede or to nullify the federal 
law. In the state of Wisconsin an 
effort had been made to inforce the 
obnoxious fugitive slave law, and the 
Supreme Court of the state promptly 
declared the act of Congress uncon- 
stitutional, while the state resisted to 
the utmost the inforcement of the stat- 
ute. Booth had aided in the escape 
of a fugitive slave from the United States 
deputy marshal, who held him under 
process issued by the United States 
District Court. He was arrested for 
this offense, tried, convicted, and sen- 
tenced in that court. Upon his appli- 
cation the Supreme Court of Wisconsin 
discharged him upon habeas corpus. A 
writ of error was then issued by the 
United States Supreme Court upon ap- 
plication of the Attorney-General, Jere- 
miah S. Black, to which the Supreme 
Court of Wisconsin directed its clerk to 
make no return, and to make no entry 
upon its record concerning it. The Su- 
preme Court of the United States then 
ordered a copy of the proceedings, which 
the Attorney-General had before pro- 
cured, to be entered upon its docket 
with the same legal effect as if the clerk 
had made the proper return, and the 
case thus stood upon the docket for ar- 
gument. Judgment in favor of the 
United States, reversing the judgment 





20 21 How. 506. 


of the Supreme Court of Wisconsin, was 
pronounced March 7, 1859, upholding 
the exclusive jurisdiction of the federal 
over the state courts. Thereupon the 
state legislature, in joint resolution 
adopted March 9, 1859, solemnly de- 
clared that the judgment of the Supreme 
Court of the United States was “without 
authority, void and of no force,” and 
“that a positive defiance of . . . all un- 
authorized acts done under color of .. . 
the Constitution is the rightful remedy.” 
Like his predecessor, in the case of The 
Cherokee Nation v. The State of Georgia,” 
the Court was powerless to carry out its 
mandate. Only the executive by use 
of military power could inforce the judg- 
ment. Happily no state has since fol- 
lowed this unwise example, although 
Wendell Phillips said: ‘“‘Some of us had 
hoped that our beloved commonwealth 
would have placed that crown of oak on 
her own brow. Her youngest daughter 
shas earned it first.” This decision has 
been often cited in support of the para- 
mountcy of federal jurisdiction over 
state, where jurisdiction is conferred 
by the federal Constitution. 

March 4, 1861, Abraham Lincoln was 
inaugurated, and for the seventh time the 
Chief Justice administered the oath of 
office to a President of the United States. 
Not only were physical infirmities in- 
creasing, but the throes of civil war were 
more and more felt. Washington was 
becoming an armed camp, and even 
Baltimore, his own home, shared in the 
passions of the impending conflict. 
May 25, 1861, John Merryman, a resi- 
dent of Baltimore and a citizen of Mary- 
land, was arrested by the military au- 
thorities and committed to the custody 
of the commandant of Fort McHenry. 
He petitioned for a writ of habeas corpus, 
alleging that he was held in duress 
“‘without any process or color of law 
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whatsoever.” The Chief Justice issued 
the writ, directing the commandant to 
produce the prisoner in court. The 
writ was duly served, but the prisoner 
was not produced, on the ground that he 
had been arrested and was held on the 
charge of treason. But holding that 
under the Constitution the President 
had no power to suspend the writ of 
habeas corpus without authority from 
Congress, which had not then acted, 
though subsequently, March 3, 1863, it 
passed a statute conferring this power 
upon the President under certain limi- 
tations, Taney directed a judgment for 
contempt to issue against the com- 
mander, Gen. Cadwallader. The deputy 
marshal, however, upon arriving at the 
fort, was not permitted to enter the gate, 
or serve the attachment. It being evi- 
dent that the court could not inforce its 
process, the marshal was excused from 
further effort by the Chief Justice, who 
now prepared and filed an opinion in 
this much discussed case, a report of 
which may be found in 1 Campbell 246. 
With his usual clearness, he states the 
question, which was that the President 
without proclamation claims not only 
the right to suspend the writ, but he 
can delegate this power to a military 
subordinate, leaving it discretionary 
with him either to obey the judi- 
cial process or ignore it. There have 
not been wanting defenders of the course 
pursued by the government, chief of 
whom were Horace Binney and Chief 
Justice Joel Parker of New Hampshire. 
But while public opinion as voiced by a 
majority found no unjustifiable violation 
of the Constitution, because of necessity 
inter arma leges silent and the preserva- 
tion of the Union was paramount, Judge 
Curtis in his pamphlet on ‘Executive 


22 See 3 Political Science Quarterly 454 for a full 
discussion of that case and a history of the contro- 
versy as to whether the President was independent 
4 ongress or the courts or could refuse to obey 
the writ. 
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Power”’ not only supports the Chief Jus- 
tice fully, but it would seem to the impar- 
tial reader demonstrates, if further eluci- 
dation were needed, “‘that the citizen has 
nothing but the judiciary to which to 
appeal against the executive acts.”” The 
doctrine of martial law, or of military law 
in time of insurrection, cannot be applied 
to citizens of a state not in rebellion, 
and where the courts are open and their 
process unobstructed. In Massachu- 
setts by the Acts of 1786, c. 41, the writ 
during Shay’s Rebellion had been sus- 
pended from November, 1786, to July, 
1787, but this is the only instance where 
a state has taken such action, although 
during the Civil War this course was 
pursued by the seceding states, but only 
under a statute of the Confederate Con- 
gress. Maryland was not in rebellion, 
and her citizens, of course, were within 
the full protection of the Constitution. 

Having shown conclusively that in 
England only Parliament could suspend 
the writ, Chief Justice Taney quotes 
from Marshall’s decision in Ex parte 
Bollmanv. Swartwout,”* and from Story’s 
Commentaries on the Constitution, that 
here only Congress has this power, and 
closes with this paragraph :— 

I have exercised all the power which the 
Constitution and laws confer on me, but that 
power has been resisted by a force too strong 
for me to overcome. It is possible that the 
officer may have misunderstood his instruc- 
tions, and exceeded the authority intended to 
be given to him. I shall therefore order all 
the proceedings in this case with my opinion 
to be filed, and recorded in the Circuit Court 
of the United States for the District of Mary- 
land, and direct the clerk to transmit a copy 
under seal to the President of the United 
States. It will then remain for that high 
officer, in fulfillment of his constitutional 
obligations, to ‘‘take care that the laws be 
faithfully executed,’’ and to determine what 
measures he will take, and cause the civil 
process of the United States to be respected 
and inforced. 


23 4 Cranch 95. 
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In this hour of trial, but not of hu- 
militation, as alone and unaided he 
steered his course true to the oath and 
duties of his office and the noblest tra- 
ditions of his profession, it was not 
granted to him to foresee that less than 
six years would pass when the Supreme 
Courts of Wisconsin, Indiana and New 
York,”* and the Supreme Court of the 
United States in Ex parte Milligan,”> by 
their decisions would reaffirm the prin- 
ciples he unfalteringly had laid down, 
and like him interpose the bulwark of 
the law, to the end that no citizen 
of astate not in insurrection and who 
was not in military service, should 
be despoiled of his freedom, or deprived 
of his life, except by the judgment of 
his peers and the law of the land. 

The long day’s work was done. This 
was his last important decision. The 
careers of lawyers and judges, however 
eminent, leave but a fleeting im- 
pression upon the popular mind and 
memory. A few names may linger, 
Webster, Choate and Pinckney, Marshall, 
Kent and Story still recur in the thought 
of the people, as connected with the 
history of the administration of the law. 
But with the exception of Kent and 
Story each of them had entered largely 
into the political life of their times, 
while these two by their Commentaries 
have achieved an enduring place in 
legal literature. If within this group 
the name of Taney may be appropri- 
ately included, we must turn to the re- 
ports for the summing up of his judicial 
labor. In the twenty-eight years of 
service he wrote about three hundred 
opinions, of which it is a pleasure to say 
only seven were dissents. He differed 
in but twenty-six cases from the judg- 
ment of the court, and in these, two or 
three of his associates concurred. Judge 





% In re Kemp, 16 Wis. 360; Griffin v. Wilcox, 
21 Ind. 370: People v. Gaul, 44 Barbour 98. 
35 4 Wall. 2-142. 


Curtis tells us that his opinions would 
have been more numerous notwithstand- 
ing his semi-invalidism, but being ab- 
solutely free from vanity, he gave all 
his associates an opportunity to express 
their views. If the test of a judge, as Curtis 
wrote to Story, is his work at nisi prius, 
Taney there united in marked degree the 
two most essential judicial qualities, an 
earnest desire to arrive at a just conclu- 
sion, with inflexible courage to inforce it. 

Of the home life of the Chief Justice, 
and of his friendships much might be 
said, but the time already taken to bring 
out important matters without which 
his entire career cannot be understood 
or appreciated forbids any extended re- 
view. The death of his wife in 1855, 
to whom he was tenderly attached, was 
the great sorrow of his life. She died 
when he had begun to write his auto- 
biography, and the affliction so affected 
him that he never resumed the work. 
A devout Christian and a regular com- 
municant of his church, his sympathies 
were broad, and his personal friends 
were drawn from all ranks and conditions 
of men. To the last he was accustomed 
to talk about the affairs of the day with 
keen interest and large insight. The 
man who by his personal qualities had 
gained and kept the affection of his as- 
sociates, however much some of them 
differed from him on constitutional 
questions, and the esteem of the leaders 
of the bar of the United States, and the 
good will of the humblest person with 
whom he came in close personal touch, 
must have possessed, as all his contem- 
poraries unite in saying that he did, 
traits of character, with a disposition, 
which made him “‘in social life . . . at- 
tractive as he was instructive and emi- 
nent in professional life.’ His dis- 
tinguished and strenuous career closed 
Oct. 12, 1864, in the eighty-eighth year 
of his age. 




















The Federal Corporation Tax Constitutional ? 


By Wituiam E. Dorman, oF THE MassacHuUsETTS BAR 


HE case against the constitution- 

ality of the federal corporation tax 
is not wanting in variety of attack, or 
in skill and ingenuity on the part of 
those who assail it. Several lines of 
reasoning have been formulated in sup- 
port of the view that the Supreme Court 
cannot affirm the validity of the tax, 
without doing violence to certain prin- 
ciples heretofore sanctioned by that 
tribunal. Of these, two have been urged 
with much vigor. One proceeds upon 
the theory that the law contemplates 
a direct, the other, an indirect tax. 

At the basis of the contention that 
the tax is direct, and therefore void for 
want of apportionment, are the famous 
Income Tax cases.' Those who insist 
that the fate of Section 38 of the Tariff 
Act of 1909 is concluded by these deci- 
sions, profess to see no difference be- 
tween a “‘special excise tax—with respect 
to the carrying on or doing business” 
by a corporation, ‘‘equivalent to one 
per centum” upon its entire net income, 
as imposed by the act under discussion, 
and a tax upon incomes generally, as 
imposed by the Act of 1894.” If there is 
no difference, the exchequers of the 
corporations will escape, for the assail- 
ants of the law are well justified in 
assuming that the court will consider 
the substance and not the form. 

The income tax law of 1894 purported 
to be a tax on incomes, and on nothing 
else. Its provisions afforded no ground 
for disagreement as to the subject- 
matter of the tax. It was the bald 





1 Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 
429, 158 U. S. 601; Hyde v. Continental Trust Co., 
157 U. S. 654, 158 U. S. 601. 

2 28 Statutes at Large, 509. 


ownership of an income that was taxed, 
and the court failed to find any sub- 
stantial difference between ownership 
of the property and that of the income 
resulting from it. On the other hand, 
the Act of 1909 purports to tax the 
doing of business by corporations and 
joint stock companies. Whether this is 
a tax on the corporate franchise, or on 
the “privilege of doing business as an 
artificial entity and of freedom from a 
general partnership liability,” which is 
the view of President Taft,? or whether 
it operates as a tax on the transaction 
of business through the agency of cor- 
porations and joint stock companies, is 
immaterial in considering this phase of 
the question. It cannot be seriously 
doubted that the foregoing rights and 
privileges are proper subjects of a federal 
excise or indirect tax, waiving, for the 
time being, the further question, herein- 
after discussed, of the federal right to 
tax a state granted franchise.* It is 
apparent, then, that no fault is found 
with the law on this score, when it 
describes the measure as a “special 
excise tax—with respect to the carrying 
on or doing business by a corporation” 
until are reached the words “‘equivalent 
to one per centum upon its entire net 
income.” Granted,then, that the assess- 
ment of corporate franchises, or the 
conduct of business thereunder, consti- 
tutes an indirect tax within the meaning 
of the Constitution, is a tax which pur- 





3 President Taft’s message to Congress June 16, 
1909. Congressional Record, p. 3450. 

* Pacific Insurance Co. v. Soule, 7 Wall. 433; 
Scholey v. Rew. 23 Wall. 331; Knowlton v. Moore, 
178 U. S. 41; Spreckels Sugar Refining Co. v. 
McLain, 192 U. S. 397; Portland Bank v. Apthorp, 
12 Mass. 252. 
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ports to be levied on either privilege 
converted into a direct tax, because 
the income accruing from its enjoy- 
ment is adopted as a standard or 
measure of the assessment? Such is 
the specific issue involved in this line 
of attack. 

Very recently, the Supreme Court 
has held that a tax avowedly levied on 
one object, the taxable value of which 
is measured by another object, is not 
thereby imposed upon the object serv- 
ing as the measure of assessment. Such 
was the decision in the Spreckels case,° 
now proving a stumbling block of the 
first magnitude to those who are assert- 
ing that the federal corporation tax is 
not what it purports to be, a “‘special 
excise.’ In that case, a tax on the 
carrying on or doing the business of 
refining sugar, equivalent to a percent- 
age on the gross amount of all receipts, 
was held to be a tax on the business 
and not on the receipts. The brevity of 
the reasoning in the Spreckels case is 
doubtless responsible for the belief that 
means of distinguishing the corporation 
tax would readily be found. 

Without doubt, the federal corpora- 
tion tax could be held a direct tax 
without overruling the Spreckels case, 
on the ground that a tax on the gross 
receipts of a business is not necessarily 
a direct tax, while a tax on net receipts 
or income is direct. The court could 
escape the charge of inconsistency by 
reasoning that whether the tax fell upon 
the business or on the receipts, an excise 
tax might properly be applied to either. 
Only by such a distinction can the 
Spreckels case be held to leave un- 
answered the query: May Congress levy 
an excise upon proper subject-matter of 
such a tax and measure its assessable 
value by reference to that of subject- 





5 Spreckels Sugar Refining Co. v. McLain, 192 
U.S. 397. 


matter which is itself not taxable by 
way of an excise? 

If this inquiry is not answered in the 
Spreckels case, prior decisions in both 
state and federal courts have relieved 
the question of much doubt. The courts 
have repeatedly sustained schemes of 
taxation whereby the taxable value of a 
corporate franchise is measured by the 
possession of property which is itself 
entirely immune from taxation, or which, 
if not entirely immune, is not assessable 
by the same type of tax. In 1829 the 
Supreme Court held that federal securi- 
ties were beyond the reach of state 
taxation.© Further protection was ac- 
corded the borrowing power of the United 
States by withdrawing from the field of 
state taxation the capital stock of cor- 
porations and the deposits of savings 
banks to the extent that they were 
invested in United States stocks and 
bonds.” Relying upon these decisions, 
cqrporations have sought to escape en- 
tirely, or substantially diminish, the 
payment of franchise taxes, because 
computed on their capital stock, invested 
whoily or in part in United States securi- 
ties. This was the ground taken by the 
company in House Insurance Company v. 
New York® (1889), which involved a 
New York statute subjecting corpora- 
tions to a tax “upon (their) corporate 
franchise or business, computed upon 
their capital stock and dividends.”’ In 
his opinion, Mr. Justice Field stated “‘the 
contention of the plaintiff in error’’ as 
being “that the tax in question was 
levied upon its capital stock, and there- 
fore invalid so far as the bonds of the 
United States constitute a part of the 
stock.” The contention was dismissed 
with the observation that the tax was 
not levied in terms upon the capital 





® Weston v. Charleston, 2 Peters 449. 
7 Bank of Commerce v. N. Y. City, 2 Black 620. 
§ 134 U.S. 594. 
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stock, and that reference was made to 
the capital stock for the purpose of 
determining the amount of the tax. 
The court cited with approval the case 
of Munroe Savings Bank v. Rochester,® 
to the effect that where a state tax is 
imposed as a property tax, so much of 
the property as is invested in United 
States bonds is to be deducted,—‘‘but 
this rule can have no application to an 
assessment upon a franchise, where a 
reference to property is made only to 
ascertain the value of the thing assessed.” 

In Home Insurance Co. v. New York, 
the court placed reliance upon a prior 
decision, appealed from the Supreme 
Court of Connecticut, where a savings 
bank, to the extent that its deposits 
were invested in United States securities, 
sought to escape the burdens of a tax 
equivalent to a certain percentage on the 
total amount of deposits.1° The federal 
Supreme Court, conceding its illegality 
viewed as a tax on the deposits, and 
observing that a corporate franchise or 
privilege is a thing of value and tax- 
able, ruled that reference was made to 
the total amount of deposits, “not as 
the subject-matter of assessment, but 
as the basis for computing the tax... .” 
In this connection, it is interesting to 
compare the argument of the counsel 
for the corporation, to the effect that a 
franchise tax, “‘estimating its value by 
the money it has secured, is the same 
thing in substance as taxing the money 
received,’”’ with that employed by those 
who argue that a tax on a corporate 
franchise, computed on its income, is 
substantially a tax on the income.” 
The force of this decision is not dimin- 
ished by the fact that the statute did 
not purport to be a franchise tax, but 
simply a tax on the corporation “equal 





937 N. Y. 365. 

10 Society for Savings v. Cotte, 6 Wall. 594. 

11 See also the argument of Mr. Bristow in Home 
Insurance Co. v. New York, 119 U.S. 133. 








to three-quarters of one per cent on the 
total amount of deposits.’’!? 

Undoubtedly, a corporate franchise 
tax computed on income would operate 
the same on the treasury of the corpora- 
tion as a tax levied directly upon income. 
From the financial point of view of the 
corporation, there would be little to 
choose between them. Economic iden- 
tity, however, does not establish identity 
of legal effect. This proposition was 
forcibly asserted by Justice Moody in 
delivering the opinion of the court in 
Home Savings Bank v. Des Moines'® 
when he said: “If the state has not the 
power to levy this tax, we will not in- 
quire whether another tax which it 
might lawfully impose would have the 
same ultimate incidence.” This case 
stands for the proposition that the 
capital of a corporation, invested in 
United States securities, may not be 
taxed by merely adopting as a measure 
of taxable value the value of the shares 
in the hands of the stockholders, although 
such shares are themselves taxable. The 
validity of a tax on that which consti- 
tutes the measure of taxable value, no 
more than its invalidity, is conclusive 
of the validity of the real subject-matter 
of the tax. 

We may therefore consistently con- 
clude that while Congress may not levy 
a general tax on incomes without appor- 
tionment, whenever the income of a 
corporation represents the fair and rea- 
sonable value of a right, privilege or 





12 A similar result was reached in a Massachu- 
setts case, where a ‘‘tax on account of its depos- 
itors” of a certain percentage on the amount of its 
deposits was held to be a franchise tax on the bank, 
and not a tax on property, t.e¢., the deposits. 
Provident Institution v. Mass., 12 Allen (Mass.) 
312; 6 Wallace 611. In this case, a tax on the 
deposits would have been doubly. objectionable, 
as an unproportional property tax under the state 
constitution, and as being in part invested in federal 
securities. See also Comm. v. People’s Savings 
Bank, 5 Allen 428. 

13 205 U. S. 503. 
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business which is subject to a federal 
excise, the income may be used as a 
basis for computing the amount of the 
excise. This distinction is logical and 
sound. The principle on which is rests 
has been repeatedly affirmed by the 
Supreme Court. It leaves the doctrine 
of the Income Tax cases unimpaired. 
Of course, the income must constitute 
a fair and reasonable measure of the 
value of the subject-matter, for if it 
cannot serve as the measure of the tax, 
the only possible function left for it to 
fulfill is that of the subject-matter itself. 
This qualification would render it im- 
possible to select arbitrarily a certain 
portion of its income as measuring the 
taxable value of a right or privilege 
productive of income from several other 
sources as well. 

Rather than accuse Congress of evad- 
ing the limitations of the Constitution, 
let those who shut their eyes to a real 
distinction, founded on reason and 
authority, suggest a more equitable mode 
of taxing a corporate franchise or busi- 
ness than that adopted in the Act of 
1909. 

If we are satisfied, then, that the law 
contemplates not a tax upon the cor- 
porate income but an excise upon the 
corporate franchise or business, we are 
confronted with a further ground of 
attack, based, not on the omission to 
assess the tax in accordance with the 
modes stipulated in the Constitution, 
but upon a complete absence of taxable 
jurisdiction. This want of authority rests 
upon an implied restraint on the taxing 
power of both the nation and the states, 
incident to the distribution of the powers 
of government among them. The prin- 
ciple underlying this restraint is almost 
as old as the Constitution itself. It was 
enunciated contemporaneously with that 
of implied powers when the court, pre- 
sided over by John Marshall, decided the 
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case of McColloch v. Maryland,'* in 
1819. The state of Maryland had levied 
a tax upon the issue of notes by the Bal- 
timore branch of the bank of the United 


States. The federal government had 
incorporated the bank of the United 
States, not in pursuance of any asserted 
authority to create corporations, but 
because Congress deemed it an appro- 
priate means of exercising certain gov- 
ernmental functions imposed upon it 
by the federal Constitution. Amongthem 
were the right and duty of collecting 
taxes, of borrowing money, and of regu- 
lating commerce. By incorporating the 
bank it created an agent for the purpose 
of expediting the discharge of the powers 
of government, and hence, in levying a 
tax upon the operations of the bank, 
the state of Maryland was doing nothing 
more nor less than taxing the operation 
of a function of the national govern- 
ment. Accordingly the court held the 
tak unconstitutional. 

In subsequent decisions,!° the taxing 
power of the federal government has, 
in the interest of the states, been sub- 
jected to the same kind of restraint, so 
that there is now no principle more 
securely established in our constitu- 
tional law than that neither the nation 
nor the states may impede the exercise 
of the proper functions of either, by the 
exercise of the power of taxation. Did 
Congress, in enacting the federal cor- 
poration tax, contravene this well- 
founded principle? 

That taxation by a state of the fran- 
chise of a corporation created by the 
federal government, excepting those cor- 
porations chartered for general purposes 
in the territories and District of Colum- 
bia, is invalid is more than probable. 
But because the restraint itself is recip- 
rocal, that is to say, because it controls 





144 Wheat. 316. 
15 Notably, Collector v. Day, 11 Wall. 113. 
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federal taxation in the interest of the 
states, as well as state taxation in the 
interest of the nation, those who invoke 
it against the federal corporation tax 
erroneously assume that its operation 
will in all cases be reciprocal. Such an 
assumption would lead to the desired 
conclusion that because a state may not 
tax a federal franchise, or its exercise, 
therefore the nation may not tax a 
state franchise, or its exercise. That 
this reasoning is misleading would seem 
to follow from a comparison of the power 
of the federal government to grant cor- 
porate charters with that of the states. 

That there is a fundamental distinc- 
tion between the right of the federal 
government to create corporations and 
that of the states is elementary. The 
right when exercised by a federal gov- 
ernment is not substantive, but inci- 
dental. It can be employed only as a 
means of carrying into the effect the 
enumerated powers of the federal gov- 
ernment. The resulting corporation is 
thus necessarily the means of exercising 
a federal function and is to be regarded 
as an instrumentality of government. 
In fact, if it cannot be so regarded, 
there is no constitutional warrant for its 
existence. The United States bank was 
chartered to provide the government 
with a fiscal agent. The incorporation 
of the Pacific railroads by Congress can 
be justified on no other ground than as 
a means of regulating interstate com- 
merce.'® But the creation of a corpora- 
tion by astate rests upon its general power 
to incorporate. Such a power is exer- 
cised by the states as an independent, 
and not as a dependent, power. If the 
power of the states to create corpora- 





16 California v. Central Pacific Ratlroad Co., 127 
U.S. 1. 


tions were co-extensive with that of 
the federal government, there would be 
no escape from the assumption that 
because a state may not tax a federal 
franchise, therefore the federal govern- 
ment may not tax a state franchise. 
Every corporation created by the state 
would then be an instrumentality of the 
state government, and as such, beyond 
the reach of federal taxation. 

Without question, a state frequently 
creates a corporation for no other pur- 
pose than to serve as a kind of agent in 
the discharge of governmental functions. 
Such is the ordinary municipal corpora- 
tion, whose franchise is beyond reach of 
federal taxation. It is conceivable that 
there may be others of a less public 
nature that might be regarded as in- 
strumentalities of the states, without 
unduly straining the doctrine. But 
corporations of this character are com- 
paratively few. The vast majority of 
corporations of state creation can in no 
proper sense be regarded as instrumen- 
talities of the states, but are private 
enterprises, pure and simple, organized 
primarily to make profit for their pro- 
moters and stockholders. 

In so far, then, as the principle in- 
voked has any application to the federal 
corporation tax, it would operate to 
withdraw from its provisions those cor- 
porations, and those corporations only, 
that can fairly be said to perform a func- 
tion of the state under whose authority 
they were created. The same prin- 
ciple would likewise operate to exempt 
from the provisions of a general income 
tax, levied under the proposed “‘six- 
teenth amendment,” the incomes of 
state officials. In either case its appre- 
ciable effect would be too slight to affect 
the constitutionality of the tax. 
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The Thirty-third Annual Meeting of the New York 


State Bar 


HE thirty-third annual meeting of the 
New York State Bar Association, held 
in Rochester, N. Y., Jan. 20-21, brought 
together distinguished attorneys from all 
parts of the state. The annual president’s 
address was delivered by Adelbert Moot, Esq., 
of the law firm of Moot, Sprague, Brownell & 
Marcy, of Buffalo, who spoke at length on 
“Bar Association Ideals.’”’ He told of the 
organization of the state association in 1876. 
The men who modeled the organization were 
high minded lawyers, deeply in earnest—men 
whose strength, character and earnestness 
had left a lasting impression on his mind. 

“The object of this association, as then 
stated,’’ he said, ‘‘and since by many other 
associations in nearly the same words, was 
ideal. They state that object to be — 

To cultivate the science of jurisprudence, to pro- 
mote reform in the law, to facilitate the admin- 
istration of justice, to elevate the standard of 
integrity, honor and courtesy in the legal profession, 
and to cherish a spirit of brotherhood among the 
members thereof. 

“Of course, that object has not yet been 
attained. In fact, as we approach our ideals, 
we always find that, like the stars, they are 
still far above us to guide our feet in the way 
they should go.” 

Reference was made to an examination for 
the bar conducted more than thirteen years 
ago by such able lawyers as Rufus W. Peck- 
ham and David B. Hill, when about eighty 
per cent of the class was admitted ,and it was 
thought the percentage rejected was ex- 
traordinarily high. Today, said President 
Moot, not more than ten per cent of that class 
would be admitted on a similar oral examina- 
tion. 

To the bench, he said, the lawyers and the 
people must look for much in the uplift of the 
profession, and he deplored the exception to 
what he declared was the rule of honest, 
intelligent, conscientious judges, which is to 
be found in New York City. However, New 
York is not to be taken as typical of the state 
in this respect, he said. 

The last task of all for the lawyers, said 
President Moot, would be to eliminate war 
from the earth. ‘‘Your President-elect [Mr. 
Root] is an ideal jurist to lead in the fight for 


such ideals.” 


Association 


REFORM IN CRIMINAL APPEALS 


Mr. Moot’s address was given in the after- 
noon. The morning session was devoted 
chiefly to routine business, and to the presen- 
tation of the paper of John D. Lindsey of 
New York, on ‘‘The Necessity for a Court of 
Criminal Appeal,” which elicited a spirited 
discussion. An extract follows:— 


Think of the irony of a statutory enactment 
which confers a right of which only the man of 
substantial means may avail himself. The mur- 
derer, however brutal his crime, may stay the 
execution of the just sentence of the law by serving 
a notice of appeal, and counsel are assigned to 
argue his case, to whom substantial compensation 
is awarded. But the man adjudged guilty of any 
lesser degree of crime, whatever its circumstances 
or character, and even though a higher court might 
deem his acts wholly innocent, can have no review 
for lack of the necessary funds to prepare and pre- 
sent his case... . 

The people at large know that the man who is 
able to command the resources necessary to a 
proper presentation of his case to a court of re- 
view has at least a chance to obtain a reversal. 
The pauper has none. .. . 

he remedy, it seems to me, is a simple one. 
If the state ought to pay the expense of the mur- 
derer’s appeal, including the compensation of his 
counsel, it should do as much for the impecunious 
defendant convicted of a lesser crime, provided 
that his case presents legal questions deserving of 
considerating in a court of review. 

The condition existing, and being shown by the 
certificate, either of the presiding judge, or of a 
respectable member of the bar, counsel should be 
assigned to take and prosecute an appeal, which 
should be heard upon the original, or copies of the 
record and stenographic minutes in the court be- 
low, unless the appellate court directs otherwise, 
in which case the record should be printed at the 
public expense. Counsel should be reimbursed for 
any necessary money outlay and also awarded rea- 
sonable compensation for his services, except when 
the appellate court deems the appeal to have been 
frivolous. Provision should be made for the disci- 
pline of counsel guilty of any abuse of this character. 

If legislation on the lines suggested would unduly 
increase the business of the existing appellant 
tribunals, a Court of Criminal Appeal should be 
created with exclusive jurisdiction to hear and 
determine all criminal appeals. .. . 


Most of the speakers who took part in the 
discussion took issue with Mr. Lindsey. Presi- 
dent Moot expressed the opinion that the 
idea that the rich are able to escape justice 
was greatly exaggerated. Judge A. T. Clear- 
water of Kingston thought the rich criminal 
was a rare bird; his rarity excites attention 











174 


and comment; the greater danger lies in ‘a 
general disregard of the law. The machinery 
of the state is ample to protect the innocent. 
but not potent at times to punish the guilty, 
Frederick Heindrich of New York defended 
Mr. Lindsey’s views, disagreeing with Judge 
Clearwater. 

Simon Fleischmann of Buffalo presented the 
report of the Committee on Proposed Legis- 
lation, which favored amending the practice 
in the Surrogate’s Court. The committee 
reported that bills had failed in the Legisla- 
ture for several years and recommended that 
the committee be continued to advocate their 
passage. 

George P. Decker of Rochester presented 
the report from the Committee on Law Re- 
form. Its recommendations are embodied in 
a number of bills that have been prepared for 
presentation to the Legislature. The report 
was accepetd with a slight amendment. 


SALARIES OF FEDERAL JUDGES 


The afternoon session opened with a report 
of the committee on the salary of federal 
judges, which was submitted by William B. 
Hornblower of New York City, the chairman. 
It urged that the district judges of the United 
States should receive a salary equal to that 
received by the judges of state appellate 
courts of the state in which they reside. Such 
salaries of district judges, the report recom- 
mended, should not exceed $9,000 in any 
event, however. 

“The Dishonesty of Sovereignties’’ was the 
subject of an interesting paper presented by 

Simon Fleischmann of Buffalo, treating of 
the doctrine of the immunity of the state 
fromsuits. ‘The nation, the state, the county 
and the city,” he said, ‘‘should be placed by 
legislative, or, if possible, by constitutional 
enactment upon precisely the same basis as 
is every individual and private corporation. 
There should be no distinction or quibbling 
as to the difference between governmental 
or other functions.” 

The report of the special committee on 
medical expert testimony, which was given by 
Judge A. T. Clearwater of Kingston, recom- 
mended the submission to the legislature of a 
bill substantially the same as that considered 
at the last annual meeting, which was 
defeated in the Senate after having passed 
the Assembly. A resolution was adopted 
providing for the appointment of a committee 
composed of one representative from each 
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judicial district to urge its passage by the 
legislature. 


REASONABLE RAILROAD RATES 


In the evening, Senator Joseph W. Bailey 
of Texas discussed government regulation of 
railroads, giving the annual address before 
the Association. He said in part:— 


The Supreme Court has expressly and correctly 
decided that the states possess the power to regulate 
intra-state railroad charges, and it has decided in 
effect that Congress possesses a like power over 
interstate railroad charges. It has also decided 
that all such charges are subject to a judicial in- 
quiry as to their reasonableness; but it has not yet 
laid down a satisfactory rule by which the reason- 
ableness of every charge must be judged. What is 
a reasonable rate? May it be so low on one hand 
as to almost touch the point of confiscation, or so 
high on the other hand as barely to miss the line 
of extortion; and is it possible that the people can 
be compelled to pay and the railroad compelled to 
accept any rate between these wide extremes? I 
think not. 

In my judgment a reasonable rate must mean 
one which affords the railroad a just compensation 
for its services. If it means more than that, 
neither the legislature of any state nor the Con- 
gress of the United States has any right to compel 
the people to pay it; and if it means any less than 
that, neither the legislature of any state nor the 
Congress of the United States has any power to 
compel the railroad to accept it. 


The speaker then quoted at considerable 
length from Smyth v. Ames, deducing the 
following conclusions therefrom:— 


All of these statements must be read together 
and read with reference to each other; and reading 
them in that way, I deduce from them all that 
Judge Harlan meant to say was: 

First, That the public is entitled to use a rail- 
road upon the payment of a just compensation for 
the service rendered; and 

Second, That in determining what is a just com- 
pensation for the railroad’s service we must look 
to the fair value of the property with which the 
service is rendered. 

To the first deduction I assent without qualifica- 
tion; and I will assent to the second, if it is to be 
treated as a mere rule of evidence tending to estab- 
lish what constitutes a just compensation. I 
cannot, however, accept the doctrine that a rail- 
road is entitled to such rates as will yield a fair 
return on the value of its property irrespective of 
the value of its services; nor will I agree that a 
railroad can be required to render a service for less 
than a just compensation in order to reduce its net 
income to a fair return on its property. The power 
to regulate the charges of a common carrier was 
never conferred on any government for the purpose 
of enabling it to prevent losses or to limit profits, 
but it is designated, always and only, for the pro- 
tection of the people against over-charges. ... 

I do not doubt that in determining what is a just 
compensation for the use of any property, it is 
proper and even necessary for us to consider the 
value of that property in connection with the ser- 
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vices which it renders, but all testimony of that 
kind, however essential it may be to a just decision 
of the case, is after all merely a means to an end, 
and is not the end itself. ... The cost of my 
property and the cost of the railroad’s property 
are purely evidential, and are intended to aid us 
in fulfilling the constitutional requirement that 
the railroad shall pay me a just compensation for 
my property and that I shall pay the railroad a 
just compensation for its service. 

While I do not believe that the Supreme Court 
has yet found the true rule for measuring justice 
both to the people and to the railroads, I have 
never for one moment doubted that it will find it. 
That great tribunal has erred on more than one 
occasion, but it has sooner or later always realized 
and corrected its errors. It is this universal belief 
in its ultimate wisdom which has given it a char- 
acter enjoyed by no other department of this 
government and approached by no other tribunal 
in the history of the world. 


At the conclusion of his address, Senator 
Bailey was unanimously elected an honorary 
member of the Association. 

On the second day, features of the morn- 
ing session were the reports of three com- 
mittees, proposing important changes in the 
laws, and an interesting address by Hon. 
James F. Tracey of Albany. 


THE PLEA OF INSANITY 


One of the most important reports pre- 
sented during the entire meeting of the Asso- 
ciation came from the Committee on the Com- 
mitment and Discharge of the Criminal In- 
sane. The committee, with particular em- 
phasis on the procedurally monstrous circum- 
stances of the Thaw case, advocated that the 
criminal insane be made amenable to the 
criminal law in the same way as sane persons. 

The following extract from the report out- 
lines the changes in the law recommended 
by the committee :— 


The insane man is just as dangerous to the 
community as the sane. In fact, he is more so, 
for the sane man is to some extent open to the 
restraints of law, or at least of prudence. The 
insane man is believed to be under no such re- 
straint, although it might be noted that experience 
at the insane asylums would seem to show that the 
insane man is restrained by fear of punishment, as 
well as the sane. We bind over to keep the peace, 
and can imprison, if need be, the sane man who 
threatens violence which he may never do. We 
acquit as innocent an insane man, who has actually 
done a deed of violence. Was ever a more horrible 
mockery? The man who has already demon- 
strated that he is a menace to society is, on the 
opinion of an expert that he is not likely to mis- 
behave again, allowed to go free. Whereas a man, 
whose violent words have never actually ripened 
into deeds, can be laid by the heels. 

If these views be sound, they could be put into 
effect with but little change of the statute law. 
Replace section 20 of the Penal Code by the follow- 


ing words: “Insanity or other mental deficiency 
shall no longer be a defense against a charge of 
crime; nor shall it prevent a trial of the accused 
unless his mental condition is such as to satisfy the 
court upon its own inquiry that he is unable, by 
reason thereof, to make proper preparation for his 
defense.” 

Provide, that if at the time the jury renders the 
verdict the court has reason to believe that at the 
time of the commission of the crime the prisoner 
was insane or afflicted with any mental deficiency, 
it may then defer sentence and cause an inquiry 
to be made, and if as the result of that inquiry the 
prisoner is found to have been sane, the court shall 
then sentence him to be electrocuted or imprisoned 
in a jail, as the case requires; and if insane, the 
court shall then sentence him to be confined in the 
proper state asylum during his life or for a term of 
years, as the case requires. Thus the insane man’s 
family would be protected from unjust stigma, and 
society would be protected from him. It may 
be that the inquiry as to sanity should be made as 
now by the jury which passes on his guilt. That is 
a detail. The only point we urge for consideration 
is, that a man who has done an evil deed ought not 
to be acquitted, but found guilty, and if insane, 
should be sentenced to an asylum. Being under 
sentence, he would have no right to a writ of 
habeas corpus, and could only be set free by a 
pardon. Thus the judicial farce, of murderers 
being acquitted by reason of insanity and set free 
on account of sanity, would be ended. 


The committee reported as its recommen- 
dation that the secretary cause copies of the 
report to be widely circulated and that an 
expression of views be requested as to whether 
insane persons should be made amenable to 
the criminal law. The resolution was adopted. 

CONTINGENT FEES 

The abuse of the contingent fee was the 
subject of a frank report by a special com- 
mittee that aroused much interest and dis- 
cussion. The committee states that stronger 
sentiment than now exists must be created 
before fitting legislation can be secured. It 
therefore asked for further time. This is its 
statement of the situation:— 


There is no dispute that the permission granted 
by the Legislature of 1848 and continued ever 
since, under which the custom of contingent fees 
has grown up and flourished, has resulted in grave 
abuses. Nor is there any dispute that something 
must be done to lessen those abuses. It is not 
necessary to rehearse them here, for they were 
fully set forth in the report of this committee two 
years ago. No one has denied them. Although it 
is well known that the practice of unprofessional 
solicitation is indulged in by many lawyers, who 
desire to be considered men of standing in the 
profession, there is not a lawyer from Montauk to 
Buffalo, even among those who indulge in the prac- 
tice, who will in a body of lawyers stand up and 
admit that he engages in it. Men who denounce it 
in public practice it in private. Some will even 
defend it in others, when not courageous enough to 
admit doing it themselves. 
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This argues such a lowering of the tone of the 
profession that it is obvious that there will be diffi- 
culty in having remedial legislation placed upon 
the statute book until it comes as the demand of a 
substantially united bar or an outraged public. 
In other words, the bar as a whole must be brought 
to a realizing sense of the necessity of doing some- 
thing to stem this tide of demoralization. This 
means a campaign of education for the purpose of 
demonstrating that the true interests of individual 
lawyers are on the side of a high plane of profes- 
sional ethics. 

John Brooks Leavitt of New York read the 
report of the committee, and the committee 
was authorized to continue its efforts. 

Hon. James F. Tracey of Albany, former 
Associate Justice of the Supreme Court of 
the Philippine Islands, presented a paper on 
“Law in the Philippines.”’ 

The report of the Committee on Arrest and 
Imprisonment in Civil Actions advocated 
changes in the present laws in order to abolish 
arrest and imprisonment in civil proceedings, 
saying that the time had arrived for striking 
a fatal blow at an unjustifiable system. This 
report aroused considerable opposition. The 
matter was finally laid over another year. 

William P. Goodelle of Syracuse presented 
the report of the Committee on Judicial Nomi- 
nations. It was confined mainly to the 
successful action taken by the committee in 
bringing about the defeat of Justice William 
E. Scripture. 

WORKINGMEN’S COMPENSATION 

Frederick B. Campbell of New York offered 
the report of the special committee upon com- 
pensation to workingmen for injuries suffered 
in the course of their employment. The re- 
port dealt with those portions of the common 
law that bear upon the subject, and indicated 
the possible constitutional obstacles that 
might be in the way of embodying such a 
principle in law. By investigation, the com- 
mittee said that it had found that the systems 
of workingmen’s compensation in effect in 
other countries have proved beneficial alike 
to the employer and the employee, and has 
removed an important cause of friction and 
unrest. Continuing, the report said:— 

“We approve and recommend the enact- 
ment of a well considered statute embodying 
a conservative application of the principle of 
workingmen’s compensation; and we suggest 
at the outset such a statute be made appli- 
cable only to dangerous trades and indus- 
tries.” 

The paper of Miss Cristal Eastman, secre- 
tary of the Commission on Employer's Lia- 
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bility and Causes of Industrial Accidents, 
Unemployed and Lack of Farm Labor, on 
“The Employer’s Liability Act’? was then 
read, before the subject was thrown open for 
general discussion. Miss Eastman’s paper 
aroused considerable interest : — 

In addressing you as economists, I set forth 
facts showing that under our present employer’s 
laws, the great bulk of the income loss from indus- 
trial accidents rests where it first falls, on the 
injured workmen and their dependents. In ad- 
dressing you as judges, I argued that the employer’s 
liability law is uncertain of its principles, unjust 
even according to common law doctrine, and that, 
considered in the light of modern industrial facts, 
the basis and underlying principle of it is unjust. 
In addressing you as business men, I have reminded 
you that the law in its actual operation is cumber- 
some, wasteful, productive of strife, and that it is 
of little use in preventing accidents. From these 
three points of view, the American system of em- 
ployer’s liability stands condemned. I think there 
is left hardly one thoughtful person who seriously 
defends it. The question today is no longer, 
“Shall we retain our liability system?’’ but, ‘What 
shall we put in its place?” 

It should make limited compensation for all 
accidents of employment. It should make that 
compensation sufficient in amount to result in 
shifting a considerable share of each accident loss 
from the family immediately affected to the em- 
ployer, and thus to the whole body of consumers, 
and to provide an effective incentive for the preven- 
tion of unnecessary accidents. It should reduce the 
possibility of disputes to a minimum and provide 
for a speedy settlement of all questions remaining. 

Senator J. Mayhew Wainwright, the chair- 
man of the state commission appointed to 
consider this question, and several others 
discussed the report and the paper. A reso- 
lution to the effect that the Association 
approved in a general way the subject-matter 
of the report was adopted, including the pro- 
vision that the report should be referred back 
to the committee for further investigation in 
co-operation with the state commission. 

The meeting closed with a banquet at the 
Genesee Valley Club at which the chief guests 
and speakers were Senator Bailey, Mr. Justice 
Ridley of Toronto, Congressman James Breck 
Perkins of Rochester, Hon. John G. Milburn 
of New York, Senator Root of New York, 
Henry A. Estabrook of New York and Her- 
bert M. Mowatt of the King’s Court at 
Toronto. 

THE NEW OFFICERS 

Senator Root was elected president for the 
coming year, Frederick E. Wadhams and 
Albert Hessberg, both of Albany, being re- 
elected secretary and treasurer, respectively. 
The next annual meeting will be held in 
Syracuse. 
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Review of Periodicals* 


Articles on Topics of Legal Science 
and Related Subjects 


Aérial Navigation. ‘‘The Law of the Air- 
Ship.” By Chief Justice Simeon E. Baldwin 
of Connecticut. 4 American Journal of Inter- 


national Law 95 (Jan.). 

“In Coke on Littleton we are told that the 
owner of land owns upwards the ‘Ayr, and 
all other things, even up to Heaven, for cujus 
est solum, ejus est usque ad coelum.’”’ This 
maxim .. . is the production of some black- 
letter lawyer, and like every short definition 
of a complex right must be taken with limita- 
tions. ... It would seem that one of these 
must be that a proprietor of land cannot be 
heard to complain of any use of the air above 
it by which no injury to him can result... . 
Perhaps we may go farther and say that he 
has no legal right at all over the air above 
his land, except so far as its occupation by 
others could be of injury to his estate. . . 
This seems to be a view quite in accordance 
with the spirit of our times.” 

“The Beginnings of an Aérial Law.” By 
Arthur K. Kuhn. 4 American Journal of 
International Law 109 (Jan.). 

“In European countries a tendency is 
noticeable toward subjecting air navigation, 
in at least some of its forms, to the monopo- 
listic control of the state. In countries like 
our own, more favorable to private enter- 
prise, concessionary control will suffice, coupled 
nevertheless with a strict governmental super- 
vision by registration, license, and inspection. 
The federal government may properly take 
action in so = as the regulation of interstate 
intercourse is concerned.” 

“American Corpus Juris.”” See Codifica- 
tion. 

Appeals. See Procedure. 


Banking and Ourrency. ‘‘The Building of a 
Money-Trust: How Banking Power of Three 
Billion Dollars Has Been Centralized at Mr. 
J. P. Morgan’s Desk.’”” By C. M. Keys. 
World’s Work, v. 19, p. 12618 (Feb.). 

_ An article of intense interest, compact with 
information. 

“Mr. Morgan stands astride the world. 
The method he used to strengthen himself 
and the financial structure against panic was 
typical of his character. It was direct, swift 
and practical. ... Heorganized and created, 
around his office at 23 Wall Street, an organ- 
ized banking power that he believes strong 





*Periodicals issued later than the first day of 
the month in which this issue of the Green Bag 
went to press are not ordinarily covered in this 
department. 


enough to take the place of the Central Bank 


in England, France or Germany. 

“Essential Financial and Banking Re- 
forms.’’ By Hon. Charles N. Fowler. Atlantic 
Monthly, v. 105, p. 124 (Jan.). 

“Geographically, politically, economically, 
and gg ong the establishment of a Central 
Bank in the United States today is unthink- 
able; unless the sole purpose of starting such 
an institution is to serve some special inter- 
est, to the incalculable and never-ending 
injury and cost of the American people.” 

“The Kansas Bank Guaranty Law. A 
Comparison with Present and Past Guaranty 
Laws.”’ By Attorney-General Fred S. Jack- 
son. Delivered before the Kansas City Bar. 
12 Kansas City Bar Monthly 3 (Jan.). 

“The Kansas law adopts the principle of 
mutuality between banks. It goes as far 
in scientific lines as it may with our present 
banking system. It is a step in the right 
direction, and when the time comes, as it 
surely will come, that we are given a system 
of bank currency, under state or federal super- 
vision, it will find the Kansas guaranty plan 
ee for action in consonance with the new 

n , 


plan. 
. For Central Bank, See Government. 


Bankruptcy. “Right of Fraudulent Vendee 
to Share with Attacking Creditors in Proceeds 
or Property as to Debt Unconnected with 
Fraud.” By James F. Minor. 15 Virginia 
Law Register 657 (Jan.). 

Continued from November number of the 
same magazine (see 22 Green Bag 18). 

“The universal consensus of the cases is 
that the bankrupt courts must follow the state 
law, in administering the assets, as correctly 
deduced from the state statutes and decisions 
of the state courts of last resort, where the 
bankrupt law does not otherwise provide. 
We think we have shown that under the 
statute of fraudulent conveyances of Virginia 
and West Virginia the fraudulent grantee 
cannot share as creditor in these proceeds. 
Therefore it seems to follow, and we submit 
with much confidence that it does follow, that 
the bankrupt court, in distributing this fund, 
should follow what would be the rule in the 
state court and deny the fraudulent grantee 
any right to share as creditor... .” 

“Business Success and Failure.” By Frank 
Greene. Century, v. 79, p. 583 (Feb.). 

“Business life . . . can be made still safer 
by greater co-operation on the part of busi- 
ness men with the credit agencies to expose 
fraud and by more stringent laws defining 
responsibilit for false statements. 

“When the business community finally 














178 


wakes up to the knowledge that business 
failure, like fire damage, is largely prevent- 
able, . . . swifter progress will begin to be 
made in reducing the burdens of losses which 
the business community and, through it, the 
country at large must bear.” 


Basis of Law. ‘‘Review of Current Theories 
of Jurisprudence.””’ By George H. Smith. 43 
American Law Review 821 (Nov.—Dec.). 


This writer rejects the predominating views 
of English and American jurists, and substi- 
tutes for the doctrines of Holland, Maine, and 
Pollock, a theory which he conceives to have 
been that of the Roman jurists and to have 
had its germ in the writings of Aristotle. A 
large portion of Mr. Smith’s conclusions are 
undoubtedly sound. A serious defect, how- 
ever, is the failure to accentuate the existence 
of a principle which differentiates legal justice 
from morality. It will not do to confound 
legal with moral justice, even though the 
subject-matter of legal and moral rights be 
identical. If the state, through its appro- 
priate organs, will take no notice of certain 
moral rights, it must be because of a principle 
of legality which determines the policy of the 
state in setting apart certain rights from 
others to be erected into a legal system. 
Such a principle ranks as not less important 
than any other principle of social conduct. 

From the ignoring of this principle of 
legality results inattention to other important 
considerations. Not only is there some such 
principle, which may be considered as one of 
the a but its mode of application 
need not always be the same. In countries 
which inherit the traditions of the common 
law it is applied in the a@ posteriori spirit, 
invariably with an appeal to the experience 
of the past to determine the actual substance 
of legal rights. In continental countries it is 
applied more a priori, with the object of anti- 
apeing the experience of the future rather 
than of formulating deductions from that of 
the past. Consequently, a system of juris- 
prudence based only on the broad foundation 
of ideal moral rights and duties would be 
utterly foreign to the genius of Anglo-Saxon 
institutions. Because the classical jurists 
treated jus gentium as not less truly the law 
of the state than jus civile, it must not be 
assumed that moral and legal rights are 
equivalent in — system of law. Such a 
theory of jurisprudence would be both un- 
scientific and impractical. 


See Legal Evolution. 


Bastardy. ‘Can Parents Give Evidence to 
Bastardize Their Issue?”’ By Wilfrid Hooper. 
26 Law Quarterly Review 47 (Jan.). 

“The broad statement that parents cannot 
give evidence to bastardize their issue was 
never correct. . The more accurate prop- 
osition was that parents could not be per- 
mitted to say after marriage that they did 
not have access, so as to affect the status of 
their issue born within wedlock. Even this 
more circumspect form has, however, in view 


The Green Bag 


of the many modifications, long been inac- 
curate.” 


British Constitution. See Government. 


Capital and Income. “Economic and Legal 
Differentiation of Capital and Income.” By 
W. Strachan. 26 Law Quarterly Review 40 
(Jan.). 

This article affords an interesting illustra- 
tion of the interdependence of legal and 
economic science. 

“(1) The theory of ‘fund’ or ‘flow’ formu- 
lated by the leading authority on the subject 
[Prof. Irving Fisher of Yale University] pro- 
vides a scientific and practical working theory 
for distinguishing capital and income. 

““(2) Economics shows that income is a 
detachment from capital. 

““(3) Law decides by rules adopted in the 
particular circumstances (the relation of the 
parties being an important one) whether as a 
question of fact such detached portion shall 
be regarded as ‘capital’ or as ‘income,’ using 
those terms in a popular sense.”’ 


Causes of Action. ‘The Materiality of 
Motive in Litigation.’”” By Garrard Glen. 
19 Bench and Bar 106 (Dec.). 


“The courts will always content themselves 
with a real plaintiff who will receive some 
pecuniary benefit as a direct result of his 
cause of action, should he successfully main- 
tain it, however slight may be that possi- 
bility, or however small the recovery, and the 
motive of such a litigant under such circum- 
stances in pressing his claim is immaterial. 
But if the situation is such that the plaintiff 
cannot receive any advantage of a pecuniary 
nature whatsoever, as the direct result of his 
litigation, but instead will have his indemnity 
from some other source than the only legiti- 
mate one, the suit in court, then his motive 
is material in the sense that the court lays 
its hand upon the real party whose interests 
constitute the motive of the straw plaintiff, 
and will deal with the parties accordingly.” 


Chinese Law. See Comparative Jurispru- 
dence. 


Codification. ‘‘A Modern View of the Law 
Reforms of Jeremy Bentham.” By Frederick 
N. Judson. 10 Columbia Law Review 41 
(Jan.). 


‘While professional opinion since Bentham’s 
time has nm more or less interested in the 
academic discussion of codification, it cannot 
be said that in either England or the United 
States there has been any general agreement 
upon its feasibility, or even in its desirability.” 

owever, ‘‘we must not overlook the fact that 
there is a form of codification going on, per- 
haps that best suited to the character of our 
people and our institutions. Thus we have 
what is known as tacit codification, whereby 
the principles decided in the adjudged cases 
are so collated that rules formulated from 
them become acknowledged and adopted as 
the statement of the written law. .. . 
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“Much may come of the National Confer- 
ence endorsed by the National Administration 
for the promotion of uniformity in the laws 
of the different states. A tacit or unofficial 
codification will also be very much facilitated 
under the plan proposed by eminent jurists,— 
Dean Kirchwey of the Columbia University 
Law School and others,—for the preparation 
of a complete, logical co-ordinate statement 
of the American Corpus Juris.” 

Comparative Jurisprudence. ‘‘Some Lead- 
ing Principles of Chinese Law.’’ By Gustavus 
Ohlinger. 8 Michigan Law Review 199 (Jan.). 


“Chinese law is pre-eminently criminal. . . . 
The ethical basis of the law is manifested in 
that intent and design are punished. The 
code provides that ‘any person convicted of a 
design to kill his or her father or mother, 

ndfather or grandmother, whether on the 
ather’s or mother’s side, . . . shall, whether 
a blow is or is not struck, suffer decapitation.’ ”’ 


Constitutional Law. See under special 
topics. For Federal Corporation Tax Act 
and for Proposed Income Tax Amendment, 
see Taxation. For Proposed Federal Incor- 
poration Law, see Interstate Commerce. For 
these topics see also Government. 


Contract. ‘Orders of Arrest in Actions 
Based on Contract.’’ Editorial. 19 Bench 
and Bar 96 (Dec.). , 


“It may come as a surprise to some legal 
practitioners to know that in New York State 
there are actions founded on breach of con- 
tract other than a contract to marry, and 
not involving fraud either in the making of the 
contract or in the disposition of property to 
defraud creditors, in which, nevertheless, an 
order of arrest may be issued and the defend- 
ant taken into custody and held in bail 
pendente lite. A recent case in which this 
was done is General Explosive Company v. 
Hough (63 Misc. 377).” 


Corporations. “The Evolution of the 
‘Private Company.’”’ By Edward Manson. 
26 Law Quarterly Review 11 (Jan.) 


See also Capital and Income, Interstate 
Commerce, Monopolies, Speculation. For 
Federal Corporation Tax Act, see Taxation. 


Courts. ‘‘The Last Year With the United 
States Supreme Court.” By Alex P. Hum- 
phrey. 44 American Law Review 37 (Jan.— 
Feb.). 


_ “Turning now to the opinions, we find that 
in one hundred cases the judgment of the 
lower court was affirmed and in forty-two 
cases was reversed. In opinions per curiam 
we find ten cases affirmed and two cases re- 
versed. Where opinions are delivered we 
find writ of error or appeal dismissed in thirty 
cases, and we find curiam dismissal for 
want of jurisdiction in twenty-five cases. It 
seems to me that this shows well for the courts 
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of first instance—one hundred and ten affirm- 
ances to forty-four reversals.” 

“Equity of the Statute.” 
Powers. 

Fraud. ‘‘Dr. 
Criminal Law.” 
Bar 94 (Dec.). 

“As Cook is now supposed to be in hiding 
in a foreign country, it remains to be seen 
whether he will be indicted, extradited and 
tried. We wonder whether the wily gentle- 


man has already sought an asylum not sub- 
a to an extradition treaty with his native 
nd.” 


See Legislative 


Cook’s Status Under the 
Editorial. 19 Bench and 


Government. Under this heading, it is the 
custom of the Green Bag to consider impor- 
tant contributions to the study of that divi- 
sion of constitutional law which deals with 
the extent and distribution of the powers of 
government. At the present time the dis- 
tribution of these powers is a subject of acute 
controversy both in the United States and in 
England. In our own country, the relative 

wer of the nation and of the states calls 
orth more discussion than any other topic 
of constitutional law, in connection with the 
questions involved in the federal corporation 
tax act and proposed income tax amend- 
ment (see Taxation, infra) and in the proposed 
federal incorporation law (see Interstate Com- 
merce, infra). In England, the debate with 
reference to the relative powers of the two 
ane of Parliament shows no sign of dying 

ut. 

For American readers a thoughtful con- 
tribution to the general topic is that of the 
following writer, who considers that the 
leading measures supported by the national 
administration contemplate an unwarranted 
extension of federal power and threaten the 
security of constitutional guaranties :— 


“Sociology for the Constitution, the Wreck 
of Regulation.” By Frank Hendrick. Edi- 
torial Review, v. 2, p. 45 (Jan.). 


The first fundamental change proposed in 
the Constitution, says this author, is the adop- 
tion of an amendment to provide election of 
United States Senators by popular vote. Such 
an action would jeopardize the unamendable 
provision securing equal suffrage for each 
state in the Senate. 

“The second proposal is that the Constitu- 
tion of the United States be so amended as to 
permit Congress to pass an act imposing a 
tax on incomes without the necessity of pro- 
— for apportionment of the amount to be 
raised, according to the census, among the 
several states. . . If a tax on incomes, so- 
called, is nothing if not a direct tax, then the 
exemption of a tax on incomes, so-called, from 
the a of apportionment, is an exemp- 
tion of nothing if not of a direct tax, and if 
of one direct tax, by whatever name called, 
then, on principle and in practice, of any 
direct tax, and .. . all limitations upon the 
levying of direct taxes upon property within 
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the states heretofore imposed by the rule of 
apportionment are to removed. .. .” 

he author contends that the Corporation 
Tax law of 1909 is not an excise but a dis- 
criminatory direct tax on capital. It ‘‘pre- 
sents no new question. Such a tax, imposed 
in substantially the same language, has already 
been declared an unconstitutional direct 
ree 

“The proposal for a central bank may 
profitably be considered in this connec- 
tion. . . . Control of commodities and mo- 
nopoly of facilities in a few hands are to be 
dreaded, but to give to one leadership a 
magic wand to change the supply and pur- 
chasing power of the people’s money would 
be folly indeed. ... To give irresponsible 
control of credit, by a federal law, to any 
body of men would be an abdication by the 
national government of all its great power 
to regulate commerce and a failure to work 
the institutions of the country in the public 
interest. ... 

“Since the enactment of the Sherman Anti- 
Trust Act, in 1890, the problem of controlling 
corporations and commerce has been one for 
the courts, a question of jurisdiction. . 
What is needed is precisely a legislative rule 
of jurisdiction which shall light up the 
twilight zone by making a case in which that 
can proved which was proved in the 
Knight case cognizable, if preferred, and at 
the instance of the aggrieved party, in any 
proper one of the thousands of state courts 
which have been largely put out of operation 
so far as the solution of this problem is con- 
cerned, and by denying protection of the 
federal courts to notorious, because self- 
confessed, combinations in restraint of 
trade. ... 

“To make the Sherman Anti-Trust Act, 
the Constitution of the United States, the 
common law, and the whole American judi- 
cial machinery, work so as to enforce common 
fairness as the rule of trade and commerce, 
the only national legislation needed is an 
amendment to Section 1 of the Judiciary Act 
of March 3, 1887. There should be added 
the provision :— 

“That the Circuit Courts of the United States 
shall not take cognizance of any suit of a civil 
nature, either at common law or in equity, between 
a corporation created or organized by or under the 
laws of any state and a citizen of any state in which 
such corporation, at the time the cause of action 
accrued, may have been carrying on any business 
authorized by the law creating it, except in cases 
arising under the patent or copyright laws, and in 
like cases in which said courts are authorized by 
this act to take original cognizance of suits between 
citizens of the same states; nor shall any suit be- 
tween such a corporation and a citizen or citizens 
of a state in which it may be doing business be 
removed to any Circuit Court of the United States, 
except in like cases in which such removal is author- 
ized by the foregoing provision in suits between 
citizens of the same state. 


“To this amendment, which was intro- 
duced in 1887, but not passed, there should 
be added this further provision :— 


“Nor shall the Circuit Courts of the United 
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States take original cognizance of any suit of a civil 
nature, either at common law or in equity, in which 
such a corporation shall be a party plaintiff unless 
such corporation shall have previously filed its 
certificate of incorporation, a sworn list of its actual 
officers and directors, and a sworn statement of the 
stocks, bonds, or other securities of other corpora- 
tions held or controlled by it, in the office of the 
Department of Commerce and Labor; nor shall 
7 suit in which such a corporation _— a party 
defendant be removed to any Circuit Court of the 
United States unless such corporation shall have 
previously filed its certificate of incorporation and 
such sworn list and statement as aforesaid.” 

See also Interstate Commerce, Taxation. 

Closely related to the question of the rela- 
tion between federal and state powers is that 
of the constitutionality of— 


“The Delegation of Federal Jurisdiction to 
State Courts by Congress.” By James D. 
Barnett. 43 American Law Review 852 
(Nov.—Dec.). 

‘‘Where the devolution of jurisdiction upon 
the states by act of Congress is deemed to be 
constitutional, must they assume the exercise 
of such jurisdiction? ith the exception of 
a few cases in which the supremacy of federal 
law is interpreted to render the exercise of 
jurisdiction both lawful and compulsory, the 
courts have invariably held, dies without 
argument, because apparently the matter is 
too clear for argument, or upon the expressly 
stated admission that the state courts have 
been, for particular purposes, established by 
Congress, a view the principle of which, as 
— explained, has generally been repudi- 
ated.” 


British Constitution. In England, the senti- 
ment opposed to vesting in one organ of the 
government powers so great as to cripple a 
co-ordinate authority is very powerful, if not 
predominant. With some partisan heat, but 
nevertheless not without perception of the 
momentous issue involved in the proposal 
to give the House of Commons all that it de- 
mands, the Quarterly Review pleads for the 
supremacy of popular rights over the preroga-. 
tives of the party in control of the last Parlia- 
ment :— 


“The Appeal to the Nation.” Editorial. 
Quarterly Review, v. 212, no. 422, p. 281 
(Jan.). 


“Unionists, like their opponents, are united 
by one idea; their fundamental faith is the 
necessity and the duty of insisting that the 
tules and the action of party government, 
the very privileges of the fou of Commons, 
which were originally acquired for the de- 
fense of the country against the threatening 
tyranny of the Crown, shall be made sub- 
ordinate to the authority of the nation.” 

In a similar spirit another writer defends 
the rights of the House of Lords, also dragging 
in the question of Irish Home Rule:— 


“The Constitutional Crisis.” By J. A. R. 
Marriott. Nineteenth Century and After, v. 67, 
p. 22 (Jan.). 
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“The co-ordinate legislative authority of 
the Second Chamber is to be overthrown, not 
only in the interests of collectivism, but be- 
cause it represents a formidable barrier against 
the disruption of the United Kingdom... . 

“For eleven critical years in the middle of 
the seventeenth century the people of this 
country submitted sullenly but silently to the 
alternate supremacy of an unlimited uni- 
cameral Legislature and a military autoc- 
racy. In due season the mighty autocrat 
paid the common toll of humanity; the voice 
of the people at last found vent, and with 
their first breath they affirmed the historic 
resolution that ‘the government is and ought 
to be by King, Lords, and Commons’ (May 1, 
1660).” 

The House of Commons has, however, its 
defenders :— 

“The House of Lords.”” By Sydney Brooks. 
Atlantic Monthly, v. 105, p. 128 (Jan.). 

But this writer inadvertently refutes himself 
by slipping into a paradoxical statement 
unawares :— 

“The problem before the British people is 
now to enforce the financial predominance 
of the House of Commons, to see to it that 
it can never again be page and at the 
same time to preserve to the House of Lords 
those suspensory and revisory powers which 
all democracies feel the need of vesting in 
some institution, and which, in a land where 
Parliament is unfettered and supreme, are 


pre-eminently essential to the stability of the 
state.” 


In connection with the British Constitu- 
tion, Mr. Lucas’ historical article on the 
question whether the King has ever ruled 
alone under the Constitution may be of inter- 
est (see Legal History, infra). 

South African Union. ‘‘A Comparative 
Study of the South African Constitution.” 
By Lester H. Woolsey. 4 American Journal 
of International Law 1 (Jan.). 


The fullest and most luminous account we 
have yet seen of the provisions of the new 
Constitution of the South African Union, 
which are set forth with much detail and com- 
pared with the fundamental law of Canada, 
Australia, the United States, and other typical 
countries. 

“We are now perhaps in a better position 
to discuss the broad question of division of 
powers which was raised above, and to con- 
sider the position of the provinces in the 
various constitutional systems. In the first 
place it will be noted that in South Africa 
the organization of the provinces and their 
fundamental laws are to be found in the 
South Africa Act. They have no local con- 
Stitutions such as the provinces in Canada 
and the states in Australia brought with them 
into the Union (Aust. 106, Can. 92 (1) ) and 
still enjoy. Hence the South African prov- 
inces have no power of amendment as is 
expressly granted to the political divisions 
of,Canada.and Australia in respect to their 
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local constitutions. Moreover, the South 
Africa Act provides that an ordinance of a 
provincial council shall have effect as long 
and as far only as it is not repugnant to any 
Act of Parliament (S. A. 86). urthermore, 
the power of amending any portion of the 
South Africa Act lies in the Union Parlia- 
ment (S. A. 152) subject to the restriction 
that bills abridging powers of provincial 
councils shall be reserved for the King’s 
pleasure (S. A. 64). Thus it is seen that 
the province in South Africa is not dignified 
by a constitution; it has no control over private 
law; its ordinances are subject to the Acts of 
Parliament; and the same agent may with 
the consent of the Crown shear it of the few 
powers it possesses.” 

See also Legislative Powers, Police Power, 
Political Evolution. 


International Arbitration. ‘Proposal to 
Modify the International Prize Court and to 
Invest it as Modified with the Jurisdiction 
and Functions of a Court of Arbitral Jus- 
tce.”’ Editorial. 4 American Journal of 
International Law 163 (Jan.). 


“It is... hoped that a proposition so 
reasonable in itself and based upon precedent 
will meet with a friendly response, and that 
not only the International Prize Court but the 
Court of Arbitral Justice may be established 
for the consenting Powers at one and the 
same time. It is impossible to over-estimate 
the benefits that would accrue from the 
establishment of this international tribunal, 
because, permanently in session, it would not 
need to be constituted, it would always be 
open to receive and decide cases submitted 
to it, and the expenses of the court would be 
borne by the community of nations, thus 
obviating the delays in the constitution of the 
temporary tribunal and the large expense 
incidental to its operation.” 


“Compulsory Arbitration at the Second 
Hague Conference.”” By Heinrich Lammasch. 
4 American Journal of International Law 83 


(Jan.). 


“There was finally a combined English- 
American-Portuguese proposition to adopt a 
list of cases unconditionally subject to arbi- 
tration. ... At the last ballot thirty-two 
votes were given in favor of and eight against 
the English-American-Portuguese proposi- 
tion. . . . After the conciliatory propositions 
of Austria-Hungary (Merey) and Switzerland 
(Carlin and Max Huber) had been rejected, 
the conference agreed on a declaration drafted 
chiefly by Tornielli. . . . 

“Although it is true that probably no war 
would ever have been prevented by adopting 
the ‘list,’ there is likewise no doubt that its 
adoption ‘in principle’ would have been of 
greater value than the high sounding words 
of the afore-cited declaration. Consequently 
those who are called ‘peace lovers’ with a cer- 
tain shrug of the shoulders were not the only 
ones who regretted its rejection.” 
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International Law. See Navigable Rivers, 
Prescription. 


Interstate Commerce. ‘‘The Power of 
Congress and of the States Respectively, to 
Regulate the Conduct and Liability of Car- 
riers.” By Frederick H.Cooke. 10 Columbia 
Law Review 35 (Jan.). 

“It seems clear that it is beyond the power 
of Congress to exercise such power [to regu- 
late the conduct and liability of a carrier] 
directly for the benefit of intra-state travelers 
and shippers. This conclusion seems in ac- 
cord with the statement in Gibbons v. Ogden 
(9 Wheat. 1, 194) reiterated in the Em- 
ployers’ Liability cases (207 U. S. 463, 493) 
that the power does not extend to ‘that com- 
merce which is completely internal, which is 
carried on between man and man in a state, 
or between different parts of the same state, 
and which does not extend to or affect other 
states.’ In this connection, however, it should 
be borne in mind that the power of Congress 
to enact legislation incidentally affecting such 
internal commerce is very broad, and not 
easily to be defined.”’ 


“The Exclusiveness of the Power of Con- 
gress to Regulate Commerce.” By Frederick 
H. Cooke. 43 American Law Review 813 
(Nov.—Dec.). 


“I regard as the true theory, that the 
power of Congress under the commerce clause 
is exclusive in all cases ; that in no case what- 
ever may a state regulate commerce within 
the scope of such provision. This is what 
in the article above referred to is termed the 
Exclusive Theory. 

“Now it is obvious enough that, in a 
variety of ways, legislation indisputably 
within the power of a state may more or less 
remotely have an effect upon such commerce. 
But the point to notice is that, in the view 
herein taken, in every case this is merely the 
incidental effect of the exercise under author- 
ity of a state, not of the power to regulate 
commerce, but of some other distinct power 
reserved to the states.” 

See also Corporations, Taxation. 

Juries. ‘‘Trial by Jury in Illinois.”” By 
Edgar L. Masters of the Chicago bar. 4 Ilh- 
nois Law Review 408 (Jan.). 

“If trial by jury, as it existed at common 
law, should be restored in Illinois, the trial 
courts would have cast upon them the re- 
sponsibility which they now shirk of super- 
vising the record on motion for a new trial, 
on questions of the weight of evidence, and 
the amount of damages. The Appellate Courts 
would then have nothing but questions of law 
to consider.” 

Jurisprudence. See under special topics, 
é. g., Basis of Law, Legal Evolution. 

Law Reporting. ‘“‘Loose Leaf Law Reports.” 
By Percy T. Carden. 26 Law Quarterly Re- 
view 75 (Jan.). 


“The object of this article is to advocate a 
change in the form in which law reports are 
published, the change suggested being the 
substitution of a combined system of leaves 
and cards for the present system of bound 
volumes. ... Were the proposed scheme 
carried to its ideal logical conclusion, each 
subscriber might turn over the heaps of legal 
lore mouldering round the roots a the legal 
tree of knowledge, from whose branches it 
has fallen during the course of more than five 
centuries, and pick out the portions suited 
to his taste or needs. He would in this way 
- more of the cases which he required, pay 
ess for them, and be cumbered with less 
useless litter.” 


Legal Classification. ‘‘The Making of a 
Law Index.” By F. Granville Munson. 43 
American Law Review 801 (Nov.—Dec.). 

“To the writer’s mind, this is the prime 
essential of a law index—not so much to 
guide inquirers to existing law as to assure 
them of the non-existence of non-existing 
law. ... The writer hopes that these... 
remarks may show the value of the ideas of 
the Index-Analysis of the Federal Statutes, 
not only for indexes of other law books, but 
for indexes of law libraries as well.”’ 


Legal Education. ‘‘The Present State of 
Legal Education in England.” By Harold 
D. Hazeltine. Read before the Association 
of American Law Schools. 26 Law Quarterly 
Review 17 (Jan.). 


“At certain schools two years are spent 
upon English Law, but at other and perhaps 
at most schools the course in English Law is 
essentially a one-year or a one-and-half-year 
course. The time to be spent on English 
Law could be increased by reducing some- 
what the time spent on such subjects as 
Roman Law, Jurisprudence and Public Inter- 
national Law; but there can be no doubt 
that English legal educators are right in 
insisting upon the high importance of such 
subjects, for they not only have an edu- 
cational value, but also a practical signifi- 
cance as regards various branches of the Eng- 
lish Law itself... . 

‘‘Undoubtedly the present method of in- 
struction does lead in many cases to cram- 
work. ... The extensive use of this induc- 
tive case-method would, I believe, do much 
towards the rooting out of mere cramming 
for examinations; for this method necessarily 
involves careful preparation and the develop- 
ment of the student’s own reasoning capaci- 
ties.” 

Legal History. ‘‘The Co-Operative Nature 
of English Sovereignty.”” By W. W. Lucas. 
26 Law Quarterly Review 54 (Jan.). 

A striking collation of historical learning 
gathered in the endeavor to settle the ques- 
tion, ‘‘Has the monarch ever ruled alone, 
either in legislation or administration, with 
the sanction of the Constitution?” This ques- 
tion is answered in the negative. 
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If the deductions of this writer are sound— 
and they are enforced by a formidable collec- 
tion of historical evidence—in the obscure 
medieval beginnings of the British polity 
there is no longer any occasion for supposing 
that at any time the King may have been the 
sole sovereign of the kingdom, superior alike 
to the people and to Parliament. Rather it 
is to be assumed that the people have always 
reserved political powers to themselves of 
which no King could legally dispossess them. 
This is what the writer means by his theory 
of co-operative sovereignty. 

“The Norman Conquest provided a splen- 
did opportunity for the kingly quest for abso- 
lute rule. Viewed positively, the kingship 
was indeed a most powerful function, viewed 
relatively in conjunction with the ancient 
and unsurrendered claims of the community 
to participate in working out its own salva- 
tion, and which eventually were slowly and 
surely made good, the kingship was nothing 
more than the principal office in ‘the Crown.’ ” 


Legal Literature. ‘‘Blackstone’s Commen- 
taries.”” By Prof. A. V. Dicey, K.C. National 
Review, v. 54, p. 653 (Dec.). 


A richly informed article, setting forth the 
author’s ripe reflections upon the influence 
of Blackstone upon legal literature and legal 
education, and written in a style much more 
than merely academic. The London Law 
Times digests it as follows:— 

“He shows when and why the popularity 
of the great work waned, and suggests the 
means by which critics of the —— day 
may gain a due appreciation of its merits. 
The reception of the Commentaries was re- 
markable. From the King himself (George ITI) 
down to the humblest student of constitutional 
problems ranged the list of readers. For 
sixty years the work maintained its position, 
Professor Dicey thinks that the editing of 
Blackstone by Serjeant Stephen was the 
chief cause in the decline of its popularity. 
Stephen’s regard for Blackstone restrained 
him from writing a new work, and the result 
of the imposition of his logical faculty upon 
Blackstone’s literary charm was unsatisfactory. 
‘By virtue both of his knowledge of law and 
of his literary genius,’ writes Professor Dicey, 
‘Blackstone produced the one treatise on the 
laws of England which must for all time 
remain a part of English literature. . . . The 
united labors of a thousand lawyers may 
create, and I trust will create, an encyclopedia 
of English law, but they will never, even 
though they have a Lord Chancellor at their 
head, give birth to a work which will rival 
the Commentaries on the Laws of England.’ 
Finally, Professor Dicey shows how the first 
Vinerian professor anticipated and marked 
out, the path of reform in the teaching of the 
law which has been accomplished on both 
sides of the Atlantic. Kent’s Commentaries 
is the only work which can rival Blackstone, 
and the Dane Professorship of Law in Har- 


vard University, held by Joseph Story, was 
modeled upon the Vinerian professorship. 
It may be suggested that Professor Dicey 


might perhaps have written a word of eulogy 
on the generosity of Charles Viner, whose 
benefaction gave nctectenns his ————s 
and, it may be added, facilitated the disposal 
by Professor Dicey of his last learning in the 
service of the community for nearly thirty 
years.” 


Legislative Powers. ‘‘The Due Process 
Clauses and ‘The Substance of Individual 
Rights.’”’ By Robert P. Reeder. 58 Univer- 
sity of Pennsylvania Law Review 191 (Jan.). 


In an acutely analytical article, based on an 
extended study of the decisions of the Supreme 
Court, the author, with admirable clearness 
of reasoning, reaches the conclusion that the 
due process clause of the federal Constitu- 
tion properly relates only to procedure, and 
not to substantive law. Hurtado v. Cali- 
fornia (110 U. S. 516, 4 Sup. Ct. 292) and 
other leading decisions are adversely com- 
mented a (Cf. article by Ex-Chief Justice 
Simeon E. Baldwin, reviewed in 21 Green 
Bag 630.) It would follow from this position 
that the courts should have no power, if the 
question be considered purely as one of prin- 
ciple, to declare a legislative act unconstitu- 
tional under the due process clause, merely 
because it was held to contravene social jus- 
tice. 

“Certainly it is the duty of the court, when 
interpreting provisions of the Constitution, 
to ascertain whether the terms had estab- 
lished meanings when placed in the Constitu- 
tion and, if so, to apply them in accordance 
with those meanings. And it seems clear 
that when the due process provision was 
placed in the federal Constitution it referred 
simply to those deprivations which are usually 
made by way of punishment, and that it re- 
ferred simply to procedure. ... There are 
abundant reasons for saying with positive- 
ness that the courts should hold that the 
provision relates only to procedure. .. .” 

Not unlike the ‘‘due process of law’’ doctrine, 
as regards its practical operation, is Black- 
stone’s doctrine of the ‘‘equity of the statute,” 
according to which the court will look beyond 
the letter of the law to its reason and spirit 
and sustain it or hold it void accordingly :— 


“A Very Frank and Honest Avowal of 
Judicial Heterodoxy.” By Judge Edward S. 
Doolittle. 17 West Virginia Bar 15 (Jan.). 


‘‘Blackstone’s exposition of the law, in this 
respect [as to the ‘equity of the statute’] has 
been assailed by numerous courts and text- 
writers. That judge, who is one of these 
critics, will, in the trial of cases, probably, 
but inconsistently with his own theory, do 
indirectly what Blackstone affirms is within 
his lawful authority. 

“He will qualify the literal meaning of a 
harsh and impolitic statute, or abate its 
rigor, by his rulings upon the trial; by direct- 
ing a verdict; by requiring the plaintiff to 
reduce the damages assessed by the jury; by 
setting aside the verdict; or by other means 
known by the experienced judge. 
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“As a practical rule to guide us in the 
administration of justice, I believe the text 
of the great commentator is right.” 


Master and Servant. ‘‘Some Phases of the 
Law of Master and Servant: An Attempt at 
Rationalization.” By Judge Arthur Gray 
Powell of the Georgia Court of Appeals. 10 
Columbia Law Review 1 (Jan.). 


“The servant’s business,—the execution of 
the work, would be inefficiently done but for 
his ability to secure the co-operation of cer- 
tain conscious animate agencies,—fellow ser- 
vants, in fine (just as he must procure the 
tools and inanimate instrumentalities); and 
the nature of the relationship is such that the 
master must furnish the animate as well as the 
inanimate agencies; but, in an appreciable 
sense, it may be seen, the tools, the fellow 
servants, all the instrumentalities by which 
the work is executed, are the agencies of the 
servant, necessary to his business as a laborer. 
Of course, as the furnisher of these agencies, 
the master must use ordinary care and dili- 
gence to see that the animate are competent 
and that the inanimate are not defective. 
But when it comes to the question of absolute 
responsibility for the conduct of a conscious 
agent, the principle of respondeat superior 
rests not so much upon the circumstance that 
the principal contractually employed the 
agent, as upon the physical fact that the 
agent was acting in the scope of a business 
being performed for him who was the pro- 

rietor of the business. In this sense, the 
ellow workmen while engaged in co-operating 
with the servant in executing the details of 
the labor are agents acting in the scope of 
their employment and in furtherance of the 
servant’s business;—and to this extent the 
negligence of the fellow servant is to be 
imputed to the servant as well as the master.” 


Monopolies. ‘‘Monopolies: The Cause and 
the Remedy.’”’ By Charles P. Howland of the 
New York bar. 10 Columbia Law Review 91 
(Feb.). 


“Artificial inequalities have long been recog- 
nized as one of the greatest dangers to a 
democracy. For thisreason methods of accu- 
mulation threatening excessive inequalities— 
monopolies arising out of combinations of 
men, private trusts for accumulation, and 
gg ells long been forbidden... . 

“We have now repealed the policy of cene 
turies and re-established mortmain. All that 
is denied to individuals by limitations of 
nature and of public policy is now granted to 
corporations by law. Upon their power to 
possess no limit is placed. .. . 

“The Sherman Act affords no relief against 
size. ... Our measures of relief must go 
straight at the cause. To prevent monopoly 
we must restrain the consolidation of corporate 
wealth by limiting corporate size; we should 
altogether forbid intercorporate stockholdings 
and should impose carefully chosen limitations 
upon the amount of capitalization and the 


holding of corporate assets. The limitation 
upon capitalization will depend upon the 
extent of the national market; if no corpora- 
tion is allowed to grow big enough to fill 
this market, some competition at least within 
the nation is restored. .. . 

‘Here, then, is indicated the first series of 
measures in the restoration of equality: Any 
state, sincerely hostile to monopoly, may forbid 
any company, foreign or domestic, to do business 
within tts jurisdiction if it own the stock o 
others, or through ownership of its own stoc 
be servient to a monopoly, or exceed a forbidden 
size, and the legislation may legitimately in- 
clude corporations already doing business in 
the state. Such a state would cease to create 
or voluntarily to foster pon ot 5 ais t 

“The maintenance of monopolies by certain 
states against the protests of sister states may be 
prevented by an Act of Congress, regulative of 
commerce, providing that the anti-monopoly 
laws of a state shall apply to all goods owned 
by corporations whenever they arrive at the 
territorial boundary of the state and demand 
entry. The state legislation thus approved 
should forbid the obnoxious corporations to 
do business within the state boundaries.” 


“Trust Regulation Today.” By Gilbert 
Holland Montague. Atlantic Monthly, v. 105, 
p. 1 (Jan.). 

“ ‘Coercion,’ ‘force,’ and ‘fraud’ are well- 
established terms in law. They are capable 
of definition and application by courts and 
juries to varying states of fact.... ‘De- 
stroying or restricting free competition’ and 
the other phases above quoted, are of more 
recent usage. In common speech, and as used 
by the courts, they include practically every 
me Soe of coercion, force and fraud, as applied 
to competition. . . . It may well be contended 
that these phrases are sufficiently definite to 
serve in a statute providing for a criminal 
penalty.” 

“The Tobacco Pools of Kentucky and 
Tennessee.” By Anna Youngman. 18 Journal 
of Political Economy 34 (Jan.). 

“Until the last few years the economist has 

rather dogmatically assumed that the modern 
movement toward combination characterizes 
only those forms of enterprise which necessi- 
tate the employment of large amounts of fixed 
capital... . Yet the farmer is not altogether 
unfamiliar with proposals to combine, nor 
has he always turned a deaf ear to the pooling 
— that have been evolved for his ben- 
efit. 
“Whether the people of Kentucky and 
Tennessee will submit to a recrudescence of 
the régime of the night-riders is matter for 
doubt. . . . Should the tobacco growers suc- 
ceed, however, in maintaining their co-opera- 
tive selling agencies, there seems to be no 
reason why they should not come to a perma- 
ment agreement with the American Tobacco 
Company and the other allied buying organi- 
zations. The amalgamated associations could 
then present a united front to the consuming 
public.”’ 











we Ree, On BD 


7TwtlhCRPrhlC( CUP CO 








Review of Periodicals 185 


Navigable Rivers. ‘Notes on Rivers and 
Navigation in International Law. By Charles 
Cheney Hyde. 4 American Journal of Inter- 
national Law 145 (Jan.). 

“The practice of maritime states during 
the past century or more justifies the follow- 
ing conclusions :— 

“First, that any right of navigation is 
dependent upon the consent of the territorial 
sovereign. 

“Secondly, that the law of nations imposes 
upon such sovereign the duty to yield its con- 
sent to the navigation of its own waters by 
the inhabitants ms any other upstream riparian 
state. 

“Thirdly, that where a river and its tribu- 
taries afford the sole means of water com- 
munication between several riparian states 
and the ocean by reason of a channel of suffi- 
cient depth to be of general commercial 
value, it becomes the duty of any riparian 
state bordering the lower waters to consent 
to the free access to countries upstream by all 
foreign merchant vessels. 

“Fourthly, that in the absence of arrange- 
ment for international regulation, the terri- 
torial sovereign may exercise large discretion 
in the control of navigation within its own 
waters.” 


Negro Problem. See Race Discrimination. 


Penology. ‘‘Vasectomy—A Crime Against 
Nature.” By Prof. Alfred W. Herzog, M. D. 
27 Medico-Legal Journal 150 (Dec.). 

An answer to ge, nee and 
its Certain Cure,” by Judge Warren W. Foster 
of the Court of General Sessions, New York 
City, in Pearson’s Magazine for November. 
(See 21 Green Bag 627.) 

“Prisons and Progress.’ By Lyman Beecher 
Stowe. Outlook, v. 94, p. 252 (Jan. 29). 

“There are still some prisons which are no 
better than was the average prison of fifty 
years ago, ... but there are a few which, 

e the Maryland Penitentiary, at least 
approximate what a prison should be—a 
hospital for the morally sick.” 

“A Self-Supporting Penal Labor Colony.”’ 
By Edith Sellers. Nineteenth Century and 
After, v. 67, p. 108 (Jan.). 

A description of Witzwil, in the Swiss 
Canton of Berne. 

Perpetuities. ‘‘The Struggle for a Per- 
petuity.”” By John R. Rood. 8 Michigan 
Law Review 181 (Jan.). 

An able historical review of the growth of 
the series of doctrines which were the fore- 
Tunners of the modern rule against per- 

tuities, from the time of Bracton and the 

ear Books down to the seventeenth century. 
Here, for example, is a view of the source of 
the famous rule in Shelley’s case:— 

“Even before a means was found of escaping 
from entails, attempts were made to accom- 
plish the same result of indestructibility as 


entails enjoyed when the donor desired to con- 
vey a fee simple. This was sought to be 
accomplished by a conveyance to the donee 
expressly for life only, and then limiting the 
remainder in fee to his heirs, thinking thereby 
to make his heirs purchasers. But the courts 
as early as A. D. 1325, in Abel’s case (May- 
nard’s Year Books, 18 Edw. II, fo. 577) de- 
clared that a man could not limit a gift to his 
own heirs as purchasers, and that a gift to one 
for life with remainder in fee to his heirs was 
no more than amore elaborate expression of the 
intention more commonly expressed by a gift 
to one and his heirs; for it could not have 
been intended and never had been understood 
by such a gift that the donee and his heirs 
should take concurrently, but rather should 
take in succession. Some two hundred and 
fifty years later this doctrine acquired the 
name of the Rule in Shelley’s case.’ 


Police Power. The White Slave Traffic 
Speech of Hon. Charles S. Bartlett of Georgia, 


in House of Representatives Jan. 11. Con 
gressional Record, v. 45, no. 21, p. 657 (Jan. 15). 


‘ Congressman Bartlett, opposing the bill 
designed to enable the federal government to 
prevent the white slave traffic, discussed the 
extent of the police power from a lawyer's 
standpoint, reviewing leading cases, and said: 

“Tt must follow, from these decisions, that 
the federal government has no police power, 
and cannot exercise any such within the 
several states.” 


. Procedure. ‘Criminal Procedure in the 
United States.’’ By Prof. James W. Garner, 
Ph. D., of the University of Illinois. North 
American Review, v. 191, p. 49 (Jan.). 


This writer cites, together with other ex- 

amples of the law’s delays, the litigation grow- 
ing out of the burning of the Iroquois Theatre 
in Chicago as a typical case. The fire, result- 
ing in the loss »P nearly six hundred lives, 
occurred on Dec. 30, 1903. Two months 
thereafter the owner of the theatre was in- 
dicted. The indictment was finally quashed. 
On March 4, 1905, a new indictment was 
found and was held for seven months and a 
half. Finally, three years and four months 
after the commission of the offense charged, 
the case was brought to trial only to result 
in the release of the accused on a technicality. 
Such delays are not only a wrong to the 
accused, if he be innocent, but they always 
work an injury to society and often defeat the 
ends of justice itself. 
" “A Further Study of the English Judicial 
Establishment.”’ By Judge Stephen A. Foster. 
A paper read before the Chicago Law Club, 
October 1, 1909. 4 Illinois Law Review 381 
(Jan.). 

‘“‘Professor Kales makes no reference to the 
Commercial Court of London, which, to my 
mind, is a most important innovation in the 
English judicial system. It is not in reality 
a separate court at all, but merely a branch 
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of the King’s Bench Division of the High 
Court, to which a judge specially skilled in 
commercial law is appointed. . . . 

“The judge of this court, upon a motion to 
place any case upon the commercial list, de- 
cides the Dengan J question as to what, if 
any, pleadings are necessary. He sometimes 
makes a note of the points of defense then 
stated and orders that such memorandum 
stand as the defendant’s pleading, or he may 
order the defendant’s lawyer to write a letter 
to the plaintiff briefly setting out points relied 
upon. He also orders the parties to exchange 
for inspection any documents upon which 
either may wish to rely and frequently secures 
admissions by counsel of matters not seriously 
in dispute. ... The familiarity with the 
questions in dispute which the judge ac- 
quires before trial enables him to reach a 
decision on the real merits with greater cer- 
tainty and promptness.” 


See Juries. 

Race Discrimination. ‘(Race Distinctions 
in American Law, X.”’ By Gilbert Thomas 
Stephenson. 43 American Law Review 869 
(Nov.—Dec.). 


_ This instalment presents many facts regard- 
ing the standing of the negro in the court- 
room since 1865, as spectator, as judge, as 
lawyer, as witness, and as juror; statutes pro- 
viding for separate courts and different pun- 
ishments for negroes are also considered. 

Real Property. ‘Destruction of a Demised 
Building.”” By James Edward Hogg. 26 Law 
Quarterly Review 71 (Jan.). 

“When the question of the liability of a 
tenant of an upper floor that has physically 
disappeared does come before the English 
ourts, it is pretty certain that considerable 
light will be thrown on a part of our real 
a. law that is still very obscure.” 

e Capital and Income, Perpetuities. 


Taxation (Federal Corporation Tax Act). 
The literature of this subject is now largely 
taken up with replies to the attacks on the 
constitutionality of the law with which the 
discussion opened three months ago. Whether 
those attacks have now been effectively met, 
and whether the preponderating weight of 
authority at present favors the position that 
the act is unconstitutional, the reader must 
judge for himself. 

Professor Frank J. Goodnow’s article (see 
22 Green Bag 128, Feb.) was one of the most 
convincing of those in which the act was 
argued unconstitutional. Hisarguments seem 
to have chiefly been in the mind of the follow- 
ing defenders of the Administration meas- 
ure :— 

“The Constitutionality of the Federal Cor- 
poration Tax.” By Ralph W. Aigler. 8 
Michigan Law Review 206 (Jan.). 

(1) ‘Professor Goodnow has taken the 
position that the act is unconstitutional in 
so far as it includes income derived from 
property, on the ground that under the in- 
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come tax decision such tax would have to be 
apportioned. Just how he arrives at that 
conclusion does not appear. In another part 
of his article he takes the view that the tax 
is really upon the franchise or privilege. If 
he is correct in that, necessarily the tax must 
be an excise, no matter how its amount is 
measured. And if the tax be considered as 
imposed on business, it is equally an excise. 
In neither case need it be apportioned... . 

(2) ‘‘It can no longer be seriously disputed 
that Congress, under the taxing power, has 
the right to lay an excise upon inherit- 
ances. ... The point made by Mr. Justice 
White in Knowlton v. Moore (178 U. S. 41, 
59), would seem to be an almost complete 
answer to the argument that the corporation 
tax is invalid because it taxes a matter under 
the exclusive control of the state. This tax 
is no more a burden upon or an interference 
with the state’s power of control than was the 
inheritance tax... . 

(3) ‘‘There is no doubt of the geographical 
uniformity of the corporation tax. There 
can, therefore, be no question as to its validity 
on that point.” 

Mr. Pierson’s article in the Outlook (see 
22 Green Bag 29, Jan.) drew forth the 
following reply :— 

“Ts the Federal Corporation Tax Constitu- 
tional?” By HughA.Bayne. Outlook, v. 94, 
p. 20 (Jan. 1). 

“The writer has been unable to find any 
decision denying to Congress the power to 
impose excise taxes on the exercise of private 
privileges or franchises conferred by the 
states. He has found a number of decisions 
recognizing the right of Congress to tax the 
exercise of such privileges. .. . 

“As Mr. Pierson’s objection is that the 
Corporation Tax imposes a tax on the exer- 
cise of privileges pertaining to the corporate 
form, and as the corporation, in exercising 
those privileges, does not discharge a govern- 
mental function, but merely a private func- 
tion, I conclude that the statute does not in- 
vade the constitutional barrier of state sov- 
ereignty.” 

Bench and Bar was one of the first hostile 
critics of the act (see 22 Green Bag 29, Jan.), 
and further considers the subject. 

“The Proposed Federal Incorporation Law.” 
Editorial. 20 Bench and Bar 2 (Jan.). 

“‘Manifestly no business corporation can be 
denuded of all local characteristics or activi- 
ties. ... If it were impossible expressly 
to authorize a corporation chartered by the 
federal government to manufacture its raw 
material within a state, it is at least very 
doubtful whether the same result could be 
accomplished indirectly by authorizing a 
federal corporation to hold stock in a state 
corporation.” 

See Government, Tariff. 


Taxation (Proposed Income Tax Amend- 
ment). See Government. 


Torts. See Quasi-Contracts. 
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REMINISCENCES OF A KC. 


Reminiscences of a K.C. By Thomas Edward 
Crispe of the Middle Temple. Pp. xxi, 306. 
alcen & Co., London. (10s. 6d. net.) 

HIS book of reminiscences consists of 
two hundred and ninety-four pages of 
which not one page is either dull or ill-natured. 
Mr. Crispe was born in 1833, and was called 
to the bar in 1874. He is an instance of a 
man not called to the bar until he had reached 
middle-age, and rising to the first rank in his 
profession. Like Montagu Williams and Sir 
Francis Lockwood (the Solicitor-General), 
Mr. Crispe began his life on the stage. Montagu 
Williams was in turns master at a Grammar 
school, an officer in the militia, a playwright, 
an actor, a criminal lawyer, a police magis- 
trate, and author of ‘Leaves of a Life.” 
Lockwood joined the Kendal Company as 
an actor, but he was preserved for the Bar, 
apparently by being built on too large a scale 
for the stage. Lockwood was “a fellow of 
infinite jest,’ yet his reputation will scarcely 
survive his contemporaries. Mr. Crispe refers 
to Mr. Birrell’s Memoir of Lockwood as not 
“doing his friend justice,” and indeed it does 
not. Mr. Birrell 


“Who, born for the universe, narrow’d his 
mind, 
And to party gave up what was meant for 
mankind.” 


was a humorist, as well as a Chancery K.C., 
before he became Secretary of State for Ire- 
land. His memoir of his friend, Sir Frank 
Lockwood, isa singular book, because although 
written by a wit on a wit, the quality of wit is 
altogether absent. Mr. Crispe’s references 
to Lockwood, brief as they are, give you a 
far better idea of the man than Mr. Birrell’s 
Memoir. 

Mr. Crispe was naturally drawn to Lord 
Chief Justice Cockburn. To know him was 
to love him. He was full of tenderness as 
well as of brain-power. Like all thorough- 


breds, he was sensitive, and not disposed to 
exert his consummate powers unless he felt 
the occasion demanded them. His successor 
as Chief Justice was Lord Coleridge, the father 
of the present Judge of the King’s Bench. 
Lord Coleridge’s opinion of his predecessor— 
who was his opposite almost in every moral 
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and intellectual quality—is too interesting to 


‘ 


omit. In the Saurin case, Sir Alexander 
Cockburn was the Judge and Sir John Coler- 
idge, K.C., led Mr. Alfred Wills as Counsel 
for the plaintiff. Mr. Wills was afterwards 
promoted to the bench, and retired as senior 
puisne of the King’s Bench—a man immensely 
respected by all, and loved by his friends. In 
writing to a friend, Mr. Wills said, “I ex- 
pressed one day to Coleridge my admiration 
of the way in which he dealt with Cockburn, 
adding that it seemed to me like riding a 
hot-tempered, fidgety chestnut mare. ‘Chest- 
nut mare,’ he replied, ‘it’s riding a barrel of 
gunpowder with two red-hot pokers for a 
bridle.’’’ In justice to Cockburn it should 
be added that the Saurin case was an action 
of assault, libel and trover brought by an 
Irish lady, formerly a Sister of Mercy, against 
the Lady Superior and another. The hear- 
ing took up twenty days, and would have 
tried the temper even of a phlegmatic judge. 
We mention these facts, as Mr. Crispe writes, 
“I fear the judge (Sir Alexander) was not all 
I have depicted him.’”’ Poor Dr. Kenealy, 
who from his crass folly threw away all the 
distinctions of the bar, wrote some lines on 
Cockburn which Mr. Crispe justly says are 
no mere panegyric:— 
And I have seen a Court where every man 
Felt himself in the presence of a gentleman, 
Whose genial courtesy made all things genial, 
we exquisite bearing captured all men’s 
ove, 
Whose sun-bright justice brightened every 
cause, 
And sent even him who lost, away content. 
Sir John Coleridge was known both at the 
bar and in the House of Commons as ‘“‘silver- 
tongued.”’ The office of Chief Justice of Eng- 
land has been filled in succession by Lord 
Campbell, Sir Alexander Cockburn, Lord 
Coleridge, Lord Russell and Lord Alverstone, 
all of whom had in turn filled the office of 
Attorney-General. We will give only one in- 
stance of Coleridge’s eloquence at the bar, 
not only because it was reported by, and 
greatly impressed, his successor, Lord Russell, 
but because it is proof of how intimate is the 
knowledge of the Bible in the middle and 
lower classes of England. Coleridge was a 
consummate artist, but he was also a winner 
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of verdicts. He did not soar over the heads 
of the twelve jurymen. ‘‘Gentlemen,”’ said 
Coleridge in the Saurin case, ‘‘I cannot help 
thinking that people who devote themselves 
to this life (4.¢., convent life) imitate too 
exclusively one part of the life of our divine 
Lord, and forget the other. They rememebr 
the forty days in the wilderness, and the hours 
in the garden, and on the mountain, but they 
fail to bear in mind the ‘Marriage of Cana’ 
and the ‘Feast of Bethany.’ ”’ 

Lord Russell was a Roman Catholic, while 
Lord Coleridge was a High Churchman. But 
among the delightful characteristics of the 
Bar of England, the entire absence of religious 
intolerance is the most delightful. There 
have been men of extreme views, like the late 
Mr. Reader Harris, K.C., the founder of the 
Pentecostal League, and Judge Willis, the 
passive resister, but their opinions never inter- 
fered with their friendships or stopped the 
flow of briefs to their chambers. There has 
rarely existed a closer friendship at the bar 
than that between the late Mr. Justice Day 
and Judge Willis. The one wasa rigid Roman 
Catholic and Conservative, the other is an 
equally rigid Nonconformist and Radical. 
Judge Willis has written a small of ‘‘Recollec- 
tions’’ in which he tells us: ‘‘Day was a Papist 
and I was a Baptist; we seldom discussed, we 
loved.”’ Mr. Justice Day’s solemn expression 
won him the nickname of ‘‘Judgment Day,” 
but he was blessed with dry humor, which his 
legal learning never quenched. Mr. Crispe 
gives an instance of this. He was cross- 
examining the defendant, and asked him for 
his trade card. On this card he was described 
as an undertaker with a telegraphic address. 
“TI asked him why he gave a telegraphic 
address. The Judge (Day) interposed, ‘‘Oh,”’ 
said he, “I suppose it is for the convenience 
of people who want to be buried in a hurry.” 

Mr. Crispe has nothing to tell us of Lord 
Justice Bowen, but he has something to add 
to our knowledge of that equally great judge, 
Sir George Jessel, the Master of the Rolls. 
Mr. Crispe, being a common law man, was 
naturally not thrown across Lord Justice 
Bowen. We will only say of Bowen that he 
was an ideal judge, combining as he did per- 
fection of form with perfection of substance. 
He was an instance of sound law always 
clothed in the tersest and wittiest language. 
How different a man was his brother Chancery 
Judge, Sir George Jessel, but wisdom is justi- 
fied of all her children. Jessel, like Bowen, 
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had a warm heart. Sir Alfred Willis (the 
retired judge) in a lecture gave the following 
anecdote which as it illustrates the comrade- 
ship of the bar Mr. Crispe has very properly 
preserved. 

“Of Jessel, when Solicitor-General havin: 
had a brilliant passage of arms with Lor 
Chief Justice Cockburn, a little creature at 
the bar said to Sergeant Parry, ‘Why, Parry, 
he drops his aitches.’ I shall never forget 
the manner in which the sergeant turned 
round, glaring at him and said, ‘Sir, I 
would rather drop my h’s with Jessel in hell 
than aspirate with you in heaven.’ ” 

When a new trial has been ordered, it is 
not proper or right to refer to the amount of 
damages given by the jury to the plaintiff 
at the first trial. Sergeant Ballantine was 
charged with disregarding this rule. On one 
occasion when Sergeant Parry was leading 
Mr. Crispe at the second trial of an action, 
where the plaintiff claimed damages for 
injuries sustained while on the defendant’s 
premises, the plaintiff’s solicitor was fearful 
of not getting such large damages as at the 
first trial and suggested to the sergeant that 
in his opening he might mention the amount 
previously obtained. ‘‘How dare you make 
such a suggestion? If you repeat it, I will 
throw up my brief.” 

Lord Westbury is referred to by Mr. Crispe, 
but one little known fact linking the Lord 
Chancellor with Sir George Jessel is not given, 
and may be mentioned here. Jessel applied 
for silk to Lord Westbury, but his applica- 
tion was refused, and for the four years 
(1861-65) that Lord Westbury occupied the 
woolsack, Jessel had to practise as a junior. 
As Westbury and Jessel belonged to the same 
political party his exclusion was mainly due 
to personal dislike or prejudice on the part 
of the Chancellor. Every one is not as 
broad-minded as Sergeant Parry. When 
Jessel was examining a French witness through 
an interpreter, he thought his meaning was 
not being conveyed, and said to the inter- 
preter: ‘‘Do tell the man, he don’t grasp my 
meaning. My question ’ad nothing to do 
with ’eating the pipes.” This the interpreter 
translated, ‘‘Monsieur l’Avocat vous prie de 
croire, qu’il ne s’agit nullement, dans son inter- 
rogatoire, de ‘manger les tuyaux.’”’ 

The late Lord Chancellor began his career 
at the Old Bailey, and doubtless acquired 
there—in the study of criminals—his knowl- 
edge of human weaknesses. Mr. Crispe tells 
one anecdote of an Old Bailey lawyer and his 
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client too racy to omit. A man with a 
cropped poll of unmistakably Newgate cut 
slunk into a counsel’s room. “I’m sorry to 
say, sir, our little Ben has ’ad a misfortin’. 
Fust offense, sir.’’ Counsel was not disposed 
to reduce his fees, even though the father 
reminded him that he had “‘ ’ad all the family 
business.’’ His client then proceeded to dole 
out the guineas, and remarked, ‘‘I may as 
well tell you, sir, you wouldn’t ’a got the 
couters if I hadn't had a little bit of luck on 
the way.” 

If there are two matters about which an 
Englishman may feel legitimate pride, they 
are the government of India, and the purity 
of British Courts of Justice. Mr. Crispe 
touches on the latter, and remarks that “‘in 
our country a corrupt judge is unknown.” 
This is no flattery, but a statement of fact. 
How was it that Bacon, probably the wisest 
and wittiest man that ever filled the office of 
Lord Chancellor, how was it that such a man 
was convicted of corruption? The question 
is not asked, but it is answered by some infor- 
mation furnished by Mr. Crispe. Lord Bacon 
was always harassed by want of means. We 
have the sense to pay our judges good salaries; 
three hundred years ago our ancestors paid 
their judges miserable salaries, and some of 
their judges eked out their salaries by taking 
bribes. Mr. Crispe takes the period of Sir 
Edward Coke and the judicial salaries of 1616 
(five years before the official degradation of 
Bacon) :— 


Sir E. Coke, Lord Chief Justice of 
England L 
Circuits 


£258. 6. 5. 
Puisne Judges of King’s Bench 
and Common Pleas 6. 8. 
Circuits 


£221. 13. 4. 


The value of money was far greater then 
than now, but compare them with the present 
salaries :— 

Lord High Chancellor 

Lord Chief Justice 

Master of the Rolls 
Chancery and Puisne Judges 


We have said enough to show that in build- 
ing up a large practice, Mr. Crispe has not 
forgotten his love of a joke and his apprecia- 
tion of all those finer traits which go to form 
a successful advocate and a high class man. 
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WILLISTON ON SALES, AND THE 
UNIFORM SALES ACT. 


The Law Governing Sales of Goods, at Common 
Law and under the Uniform Sales Act. By Samuel 
Williston, Weld Professor of Law in Harvard Uni- 
versity. Baker, Voorhis & Co., N. Y. Pp. cix, 
1155+-appendix and index 148. ($7.50.) 

T° most of our readers, the author’s repu- 

tation will alone sufficiently assure the 
merits of this work. Professor Williston, 
the draughtsman of the Uniform Sales Act, 
which has been adopted in six or more states, 
and for many years one of the most successful 
teachers of the law of sales in this country, has 
prepared the volume not merely as an anno- 
tation of the Sales Act but as a treatise on 
the common law of sales as well. As such, it 
takes rank with that class of legal literature 
to which American lawyers can point with 
pride when they are told that most of our law 
treatises are poor. Williston on Sales is 
likely to remain for some time the standard 
American work of its class. Clearness both 
of analysis and of exposition will commend it 
to scholars and students, while its full citation 
of cases and comprehensiveness of scope will 
render it useful in practice. 

The book is not a mere digest of decision 
nor a stringing together of established rules 
of law; it is rather the carefully thought out 
statement, in his own language, of the author’s 
legal views. While he has not hesitated to 
criticize decisions which seemed to him op- 
posed to principle or to the convenience of 
trade, he has not allowed his opinions to 
interfere with an accurate statement of the 
law as it has been declared. 

Thanks are due Professor Williston fo 
what is undoubtedly a valuable public ser- 
vice. The Uniform Sales Act bids fair 
to become widely enacted through the United 
States. Judicial interpretation of that Act 
can now be made practically uniform, its 
author having placed his special equipment 
at the disposal of all who will sead him. He 
is already entitled to a place of honor in the 
heart of the legal profession, as the author 
not alone of the Sales Act but of the Ware- 
house Receipts Act and of the Bills of Lading 
Act. It is unusual to find the practical 
jurist and the academic scholar so happily 
combined in one person, as in the case of 
Professor Williston, whose learning has pos- 
sibly accomplished more than that of any 
other one man for the actual working out of 
uniformity of legislation. 

The book is large, and its index and other 
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features are constructed and arranged upon 
the most approved plan: The Uniform Sales 
Act and the English Sale of Goods Act are 
both printed in full in the appendix. The 
typography is excellent. 


THE NEW YORK ELECTION LAW 
Manual for Election Officers and Voters in the 
State of New York. By F. G. Jewett, Former Clerk 
to the Secretary of State. 17th ed. Matthew 
Bender & Company, Albany. Pp. xxii. 561+ index 
83. ($4.) 
A COMPLETE up-to-date work on New 
York election laws as they now exist 
under the new consolidated laws of 1909 is 
available in the seventeenth edition of Jewett’s 
Manual, which has long been the standard. 
The work has been entirely rewritten, re- 
vised and enlarged by Messrs. Melvin Bender 
and Harold J. Hinman of the Albany bar, 
and the forms have been revised and in- 
creased in number. The value of the work 
is greater than ever before. It cites and 
digests the decisions construing the election 
law of New York state and also gives the 
federal law and all laws or codes that affect 
elections in New York. 


HISTORY OF THE NEW YORK COURTS 


The Courts of the State of New York; their His- 
tory, Development and Jurisdiction. By Henry 
W. Scott. Wilson Publishing Co., New York. 
[1908.] Pp. 506. ($5.) 

SHORT history of the courts of the 

state of New York is given by Judge 
Henry W. Scott of the New York bar. The 
book is particularly readable for the reason 
that it gives such a clearly drawn picture of 
the institutions of Colonial times which de- 
termined the future development of practice 
not only in the Empire State, but in those 
other states whose judiciary evolution has 
been influenced or actually created by the 
New York courts. Legal traditions of New 
York City and graphic pictures of old Dutch 
conditions make the book highly interesting 
to all who are fond of the Colonial traditions 
of the bench. 


NOTES 


Prof. A. V. Dicey, who once believed in woman 
suffrage, has lately written a little book, entitled 
“Letters to a Friend on Votes for Women” (London: 
Murray), which contains a powerful argument 
against woman suffrage. In a clear, logical style, 
fortified with wide legal and political learning, he 
analyzes the nature of the elective franchise, and 
reviews the arguments for and against female 
suffrage at length. 
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Mr. R. B. Wise’s ‘‘The Commonwealth of Aus- 
tralia” (Little, Brown & Co., $3) is to some exten- 
modeled after Mr. Bryce’s ‘The American Comt 
monwealth.” He has written with great fulness 
and pains about the government and political 
conditions of that interesting sister common- 
wealth. 


The three finely printed volumes of ‘‘The Legis- 
lation of the Empire ’’(reviewed in December Green 
Bag p. 638), give a most valuable outline of the 
legislation of all the British Dominions during the 
past ten years. The Cromarty Law Book Company, 
1112 Chestnut street, Philadelphia, are the sole 
agents for the work in the United States. 

The Proceedings of the Illinois State Bar Asso- 
ciation, at its thirty-second annual meeting, contains 
a number of papers of note and interest. The 
paper of John S. Stevens, on ‘“‘The Ethics of the 
Bar,” provoked much interesting discussion, and 
the paper of Alonzo Hoff, on “‘The Public Control 
of the Issuance of Corporate Stocks and Bonds,” 
also excited an extended debate. The volume con- 
tains several other important papers, ‘‘ The Sher- 
man Anti-Trust Law and Proposed Amendments 
Thereto,” by Hon. Charles E. Littlefield; “The 
Ethics of the Bench,” by Jesse Holdom; and ‘‘The 
Enforcement of Law,’”’ by Roscoe Pound. 





‘NEW BOOKS RECEIVED 


RECEIPT of the following new books 
which will be reviewed later, is acknowl- 
edged :— 

Day in Court; or, The Subtle Arts of Great Advo- 
cates. By Francis L. Wellman. Macmillan Com- 
pany, New York. Pp. 257. ($2 net.) 

Crime and Criminals. By the Prison Reform 
League. Prison Reform League Publishing Com- 
pany, Los Angeles. Pp. x, 283+ appendix 28 
and index 8. 

Law Office and Court Procedure. By Gleason L. 
Archer, LL.B., Dean of the Suffolk School of Law. 
Little, Brown & Company, Boston. Pp. xxxv 
291 + appendix 20 and index 16. ($3 net.) 

An Introduction to the History of the Develop- 
ment of Law. By Hon. M. F. Morris, Associate 
Justice of the Court of Appeals of the District of 
Columbia. John Byrne & Co., Washington. Pp. 
315. ($2.) 

Shippers and Carriers of Interstate Freight. By 
Edgar Watkins, LL.B., of the Atlanta (Ga.) Bar. 
T. H. Flood and Company, Chicago. Table of cases, 
etc., pp 74+ text 488+ appendices 27 + index 28. 
($6 net ) 

The Statute and Case Law of the State of New 
Jersey Relating to Business Companies, under an 
Act Concerning Corporations (Revisicn of 1896) 
and the Various Acts Amendatory thereof and 
Supplemental thereto, with Annotations and Forms. 
By James B. Dill, Judge of the Court of Errors and 
Appeals of New Jersey. Pp. 1, 216+ index 36. 

The Civil Code of the German Empire, as Enacted 
on August 18, 1896, with the Introductory Statute 
Enacted on the Same Date. Translated by Walter 
Loewy, B. L. (Univ. of Cal.), LL.B. (Univ. of Pa.,) 
J. U. D. (Heidelberg). Translated and published 
under the auspices of and annotated by a special 
committee of the Pennsylvania Bar Association 
and the Law School of the University of Pennsyl- 
vania. Boston Book Co., Boston; Sweet and Max- 
well, Ltd., London. Pp. lxxi, 568 -+- appendix 54 
and index 67. ($5.) 
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Latest Important Cases 


Aérial Navigation. See Patents. 

Attorney and Olient. Equitable Lien for 
Attorney's Services on Funds Not Passing 
through His Hands—Contingent Fees. D. C. 

The beneficiary of certain legacies, having 
reason to fear an attack on the will, engaged 
counsel to resist possible litigation, and 
entered with him into an agreement under 
which he was to receive compensation in the 
form of contingent fees. About two years 
later, the attorney having prevented any 
contest of the will or any compromise of a 
claim, the client received from the executor 
a sum of money in cash and real estate notes. 
On this fund the lawyer insisted that he had 
an equitable lien, and this was the question 
presented, on appeal, in De Winter v. Thomas, 
which was decided Dec. 7 by the Court of 
Appeals of the District of Columbia (Washing- 
ton Law Rep., Dec. 17). 

Mr. Chief Justice Shepard, delivering the 
opinion of the Court, denied that an equitable 
lien was thus created, and said :— 

“It may be conceded that where the situa- 
tion of the parties and the attendant circum- 
stances favor such a construction, an agree- 
ment to pay a certain percentage of a fund 
may be deemed equivalent to a promise to 
pay the same out of the said fund. But 
where either expression is used, the intent 
must appear that the fund itself is looked 
to for security. It is true that the fee in this 
case was contingent upon success in the 
undertaking, and the defendant was not to be 
bound to pay any compensation unles_ these 
should be a final establishment of the will 
and distribution under its terms. Until 
some money or other property should be 
obtained under the will there was no personal 
liability of the defendant for services per- 
formed by the complainant. 

Banking. Kansas Bank Deposit Guaranty 
Law Unconstitutional—Fourteenth Amend- 
ment— Unjust Discrimination. U.S. 

The bank deposit guaranty law of Kansas 
has been held unconstitutional as discrimina- 
tory by the United States Circuit Court. The 
opinion, written by Judge John C. Pollock, 
contained the following words:— 

“In the light of authorities it must be held, 
a legislative enactment that confers special 


privileges and benefits on a class which, by 
the law, and not by conditions are denied to 
another class, in the same business or calling, 
and which privileges and benefits so conferred 
on the favored class may be and are em- 
ployed to impair and destroy the business of 
those belonging to the excluded class, is 
inhibited by the provisions in the fourteenth 
amendment to the national Constitution.”’ 


Conflict of Laws. See Wills and Adminis- 
tration. 


Defamation. Publication at Point of Desti- 
nation of the Libelous Matter—Jurisdiction of 
Federal Courts—State Offenses. U.S. 


The indictment against the Press Publish- 
ing Company, publishers of the New York 
World, charging Joseph Pulitzer and others 
with criminal libel against Theodore Roose- 
velt, President Taft and others, was quashed 
Jan. 26 in the United States District Court at 
New York City. 

Judge Hough, in rendering his decision, said, 
in part:— 

‘ “Tt is charged here that the crime of send- 
ing libelous matter through the mails is pun- 
ishable at the place of destination of the 
libelous matter. In this case we have an 
alleged libel that was published in New York 
city and sent out into Orange county. But 
we find that in the distribution made in 
Orange county it happened to be disseminated 
at West Point, a territory ceded to the govern- 
ment, and therefore the action comes up in 
this court. 

“The law that has been invoked here is, I 
take it, simply a territorial convenience, and 
therefore, in this case, if any crime has been 
committed it is to be regarded rather as an 
offense against the state of New York which 
happened to be committed on government 
land than an offense against the government 
under the statute.’’ (See discussion in New 
York Law Journal, Feb. 2.) 


Interstate Commerce. Charter Fees Levied 
by State on Foreign Corporations—Interstate 
and Intra-state Commerce. U. & 


The general attitude of the Supreme Court 
of the United States toward the proposed 
federal incorporation of corporations and allied 
questions connected with the interpretation 
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of the interstate commerce clause, was possibly 
adumbrated in its decision Jan. 17, holding 
invalid the Kansas ‘‘Bush” act of 1898 re- 
quiring foreign corporations to pay a fee as a 
condition precedent to engaging in business 
within, the state. Western Union Telegraph 
Co. v. Kansas (L. ed. adv. sheets Oct. term, 
No. 6, p. 190). 

The court’s opinion in this case was 
written by Mr. Justice Harlan. The decision 
turned on the finding that the law imposes 
a burden on interstate commerce, which it 
was declared a state could not do under the 
Constitution. Justice Harlan said the require- 
ment was hostile alike to the letter and the 
spirit of the Constitution. 

In the latter case Mr. Justice Holmes read 
an opinion in dissent, in which the Chief 
Justice and Mr. Justice McKenna concurred, 
and the late Justice Peckham would have 
concurred. 

Interstate Commerce. Power of Interstate 
Commerce Commission to Dictate Distribution 
of Cars Sustained. U.S. 

The Supreme Court of the United States 
decided the case of Interstate Commerce Com- 
mission v. Illinois Central R. R. in favor of the 
government Jan. 10. The case involved the 
right of the Interstate Commerce Commission 
to direct the distribution of cars in the interest 
of independent coal companies, and the power 
of the Interstate Commerce Commission was 
upheld in a decision delivered by Mr. Justice 
White. 

In announcing its decision the court over- 
ruled two objections to the delegation of power 
to the Commission; first, that no such delega- 
tion was made by the interstate commerce law 
respecting the distribution of company fuel 
cars as a means of prohibiting unjust prefer- 
ences and undue discrimination, and, second, 
that even if such powers should be conferred 
the order enjoined by the court below was 
beyond the authority conferred by the law. 
(L. ed. adv. sheets, Oct. term, No. 6, p. 155.) 

Patents. Prima Facie Infringement of Air- 
ship Patent—Essential Claims. U.S 

The first judicial opinion in American juris- 
prudence, it is believed, involving an airship 
was rendered by Judge Hazel of the United 
States Circuit Court at Buffalo Jan. 3, when 
he granted the Wright Company a preliminary 
injunction against the Herring-Curtiss Com- 
pany and Glenn H. Curtiss, restraining them 
from infringing the patents of the petitioner. 
The Court said :— 
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“The essential claims of an infringement 
are an aeroplane, or supporting surface, the 
lateral portions of which are capable of 
adjustment to attain different angles of inci- 
dence, and a vertical rudder in the rear of the 
machine. Claims further include as elements 
a horizontal rudder, which is positioned for- 
ward of the machine, and means for raising 
and lowering it so as to present its upper and 
lower side to the pressure of the wind.” 

Police Power. Municipal Ordinance Regu- 
lating Weight of Loaves of Bread—Police 
Powers of Municipalities. Ill. 

The Supreme Court of Illinois, in City of 
Chicago v. Schmidinger (Dec. 22, reported 
Chicago Legal News Jan. 1), upheld as consti- 
tutional the ordinance of the city of Chicago 
providing that all bread sold should be of 
prescribed weight of loaves, and should bear 
labels plainly indicating the weight. The 
court said :— 

“The power to regulate the sale and deter- 
mine the weight of bread in the loaf when 
offered for sale, is a legitimate exercise of the 
police power by such municipalities as the 
plaintiff, has uniformly been recognized by 
the courts, and the exercise of such power 
is now too firmly established to be chal- 
lenged. Munn v. People, 69 Ill. 80; People v. 
Wagner, 86 Mich. 594; Guillotte v. City of New 
Orleans, 12 La. Ann. 432; Mayor v. Yuille, 
3 Ala. 137; Paige v. Fazackerly, 36 Barb. 392; 
Commonwealth v. McArthur, 152 Mass. 522; 
In re Nasméth, 2 Ont. 192. 

Stock Transfer Tax Law. See Taxation. 

Taxation. Exemption of Property Used for 
Church Purposes— Property Leased to a Church 
and also to Other Tenants, not Exempt. 

Mass. 

Where a religious organization owned a 
building, used in part for church purposes by 
means of a lease to a church society and in 
part for other purposes by leases to other 
tenants, it was held by the Supreme Judicial 
Court of Massachusetts that exemption from 
taxation, under the statute exempting church 
property, applies only to religious organiza- 
tions occupying and using edifices for church 
purposes,and the arrangement with the church 
society leasing the premises was not such as 
would show the building to be held in trust 
for the church within the meaning of the 
statute. Consequently the owner of the build- 
ing could claim exemption only to the extent 
of the special exemption granted in its charter 
ofincorporation. Evangelical Baptist Benevo- 





Latest Important Cases 


lent and Missionary Society v. Boston, decided 
Jan. 6. 


Taxation. Stock Transfer Tax—That Part 
of a Statute Authorizing Examination of 
Broker’s Books to Verify Returns Unconsti- 
tutional— Right Against Self-Incrimination. 

M. ¥. 


In a decision handed down Jan. 10 in 
People ex rel. Ferguson v. Reardon (N. Y. 
Law Jour. Jan. 21), the Court of Appeals of 
New York declared unconstitutional the sec- 
tion of the stock transfer tax law under which 
the state Comptroller claimed the right to 
examine the books and papers of stock 
brokers to verify returns, as it might be used 
to compel a person to give evidence against 
himself. 

“The court never has decided directly or in- 
directly,’’ the court said, ‘‘that the Legisla- 
ture could compel a person to submit himself 
or his private books for examination in an 
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investigation where the primary purpose 
was to discover that he had been guilty of 
offenses for which, by the aid of the evidence 
thus discovered, he could be punished crimi- 
nally or by penalty.’”’ Such a procedure 
would violate the guaranty contained in the 
state constitution, sec. 6, art. 1. 


Wills and Administration. Wills Made in 
France by Foreign Testator May Conform 
to Law of Foreigner’s Country. France. 


A recent decision of the Civil Chamber of 
the French Cour de Cassation holds that a will 
made in France by a foreigner under the pro- 
visions of the law prevailing in the foreigner’s 
country is to be held valid without prejudice 
to the rule ‘‘locus regit actum.”” The decision 
goes on to say that this rule, ‘“which had been 
formulated with special reference to foreigners 
residing in France, constitutes in its ap- 
plication to wills a privilege which they 
are free to claim and not an obligatory 
provision.” 





A Theory 


By Harry R. BLYTHE 


HEN judges pass on pretty points 


Not passed upon before, 
Do they declare what is the law 
Or what it was of yore? 


I know a man who often says 
(It may be legal sin) 

That brand new cases but declare 
What law has always been. 


The court but simply calls to work 
The living legal word, 


Whose force has ruled the race of man 
Since Eve in Eden erred. 


This logic, therefore, would conclude 
(Though I confess it jars) 

That there prevailed in Babylon 
The law of motor cars. 


The theory may be beautiful, 
But its results—Gee Whiz! 

For one, I’m quite content to say 
Courts make the law that is. 


























A CORRECTION 


AST month, in urging in this de- 
partment the need of a million- 
dollar Foundation of Jurisprudence as 
anjaid to the securing of a complete and 
adequately co-ordinated statement of 
the American Corpus Juris, we referred 
to Lucien Hugh Alexander’s connection 
with the drafting of the American Bar 
Association’s Code of Ethics. 

Mr. Alexander did not know of our 
editorial in advance of publication, and 
considers that we gave his connection 
with the drafting of the canons undue 
prominence, and in order to prevent any 
misimpression, has asked us to state that 
the various drafts for the American Bar 
Association’s Canons of Ethics were the 
work of the entire committee, and that 
the final result was in a very real sense 
the joint product of the earnest labors 
of all the members of the committee, 
aided by the suggestions and criticisms 
of more than a thousand members of 
the American Bar Association. 


THE PLEA OF INSANITY 


HE most important feature of the 
thirty-third annual meeting of the 

New York State Bar Association, in 
the opinion of the daily press of the 
country as well as of many of its mem- 
bers, was the presentation of the report 
aimed at remedying the evil of the abuse 
of the plea of insanity in criminal trials. 
The recommendation of the report, and 
it is one likely to elicit wide discussion, 
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was that insane persons charged with 
crime shall be tried like other persons, 
unless adjudged by the court incapable 
of properly preparing for their own 
defense, that on trial they shall not be 
allowed to plead insanity, that when a 
verdict has been rendered the court 
may defer sentence and cause an inquiry 
to be made into the mental condition of 
the prisoner at the time the crime was 
committed, and that after such an 
inquiry the prisoner shall be sentenced 
either to death or imprisonment, or to 
confinement in an asylum, according to 
whether he is found sane or insane. 
The adoption of these recommenda- 
tions would unquestionably be a step 
in the right direction. The practice of 
allowing the plea of insanity to be 
interposed as a defense has resulted in 
debasing criminal trials into farcical 
proceedings to determine the sanity or 
insanity of a prisoner, the jury being a 
body necessarily unfit to undertake such 
an inquiry. Laws designed for the pro- 
tection of society are violated just as 
truly by the insane as by the sane, and 
the legitimate province of a jury is solely 
that of determining whether or not there 
has been such a violation. Efficient ad- 
ministration of the criminal law demands 
concentration of the attention of the 
jury upon the essential issues of fact, 
without regard to matters of law 
and of penal discretion which properly 
fall exclusively to the lot of the court. 
In allowing the court to decide whether 
or not an inquiry should be instituted 
into the mental condition of the prisoner 
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there is no danger of any impairment of 
the rights of insane defendants. It can 
safely be asserted that our American 
judiciary is sufficiently humane, wherever 
a human life is at stake, not to abuse 
the discretion thus conferred. After a 
verdict of guilty has been rendered, the 
insanity of the prisoner should be deter- 
mined not as a part of the regular trial 
but as an ex parte proceedifg. By this 
means he could be pronounced guilty 
only by the only authority competent 
to render such a decision, namely either 
the court itself or a commission of ex- 
perts. 

In this respect, therefore, the report 
of the committee is open to criticism, 
when it remarks in passing: “It may be 
that the inquiry as to sanity should be 
made as now by the jury which passes 
on his guilt. That is a detail.”” Such 
an observation, if it is to be taken very 
seriously, weakens the logical consist- 
ency of the report. If the determina- 
tion of this question by the jury during: 
the trial is such an evil as to require 
a remedy, it is an evil under any cir- 
cumstances. 

Closely related to the subject of the 
plea of insanity is that of the indeter- 
minate sentence. Too rigid a system of 
penal law has had the unforeseen effect 
of rendering the jury judges not simply 
of facts but of punishments as well. 
How often have unmerited acquittals 
been brought about by too stringent and 
hide-bound a penal statute! The de- 
gree of punishment is a matter for the 
discretion of anexpert. Perhaps the inde- 
terminate sentence is objectionable when 
the court is left absolutely free to impose 
a sentence of that sort, but the law 
Should at least provide for a large 
measure of discretion in determining 
the mode and degree of punishment, 
that the jury may not be prejudiced 
in its effort to reach a fair verdict. 
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And if juries are to fulfill this duty 
satisfactorily, it might be well to pro- 
vide by law that an insane person 
found guilty of murder need not be 
sentenced to confinement in an asylum 
for life, lest there be some chance of 
some day restoring him to sanity. 


THE GREAT DANGER OF CROSS- 
EXAMINATION—SOMETIMES 


OME time ago we pprinted the 
entertaining charge in State v. 
Wilson, sent us by one of our readers in 
Columbus, O. To the kindness of the 
same lawyer we are indebted for the 
account of the following incident, which 
antedates the other by about thirty 
years. The presiding judge of the anec- 
dote, by the way, was his own father-in- 
law :— 


It was ’way back yonder in time, when 
Ohio was not half as old as it is now. The 
presiding judge himself told me the story 
long ago, though I personally, when a be- 
ginner in the profession, knew all the actors 
in it. 

W. was a tall, thin, angular, slow-moving, 
slow-thinking, iron-gray lawyer, who spent 
as much time before justices of the peace as 
in all the higher courts. He had a distin- 
guished nasal twang in speaking. 

He was defending a client indicted for a 
felony. The prosecuting attorney was not 
legally very closely put together and there- 
fore was apt to leave gaps in his professional 
work. 

In the trial evidence in chief for the state 
and for defendant had been closed, and the 
last witness for the state in rebuttal had been 
called, examined, cross-examined and re- 
examined, and had left the stand. 

It had been noted by the court that the 
prosecutor had not fixed the venue of the 
offense, and all that W. had to do was to wait 
a moment until the state rested and then suc- 
cessfully move the discharge of his client on 
the ground of failure of proof. As the last 
witness reached the bar-gate on his way to 
the lobby, W. rose and, pointing a long, bony 
finger toward him, in defiance of rules, 
shouted through his nose, ‘‘And you say that 
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all these things occurred within the body of 
Franklin County?” 

“Yes,” and so he sent his client to the 
penitentiary for years. 


A ,SUMPTUARY LAW LIBRARY 


E desire to condemn the action 
of the Law Library Association 
of St. Louis, in defeating a by-law which 
would have allowed members to smoke 
in the library. It was Aristotle who 
said that man is by nature a social ani- 
mal, implying that he is a born smoker. 
Thus to impose Puritanical restrictions 
on a natural impulse of the race is an 
evil of sumptuary legislation, and law- 
yers should be the first to rebel against 
it. #, 

The St. Louis Republic, in an edi- 
torial which lends added dignity to the 
moral victory of the defeated minority 
in the Association, offers shrewd coun- 
sel to ascetic organizations of lawyers 
throughout the land. It says:— 

We learn with surprise that in the align- 
ment upon the question in the Law Library 
Association the line of demarcation cor- 
responded roughly to a certain intermediate 
point in the span of human life—nel mezzo 
del cammin di nostra vita, as Dante phrases 
it—and that the young men were arrayed 
on the side of smoke, while the lean and 
slippered pantaloon stood for an unobscured 
sky line and air as clear as the crystal of 
Heliconian dawn. And age won! An an- 
cient proverb reads, ‘“‘Old men for council, 
young men for war’’; but we have reached a 
place in the advance of things legal where 
counsel is war. 

We believe that the true maxim is 
that in a multitude of counsel there is 
safety, safety being the better part of 
valor. However that may be, an Asso- 
ciation which should have been fore- 
most in upholding free institutions and 
masculine traditions has fallen victim 
to senility and decay. Let this serve 
as a warning to other associations that 
there is a higher law, which no pro- 


vincial prejudice, however strong, can 
set aside, and that its arcana are safely 
ensconced in a higher law library some- 
where, which not even the angels would 
wish to ventilate in accordance with 
the whims of effete and debased hu- 
manity. 


MR. CHOATE’S EXPERIENCE AT 
THE BAR 


T the opening of the joint meet- 
ing of the American Historical 
and American Economic Associations, 
December 28, in New York City, Hon. 
Joseph H. Choate presided, and men- 
tioned that one practical question had 
been already settled which might well 
have been left to the theorists. Presi- 
dent Nicholas Murray Butler, deliver- 
ing the greetings of Columbia, referred 
to the settlement of this question as 
follows :— 


“Straight whiskey has been defined. I 
would have supposed that the President 
would have referred so difficult an economic 
question to the chairman of this meeting. 
Surely his long experience at the bar must 
have qualified him to guide us in the matter 
of labels.” 

“TI will explain,’’ retorted Mr. Choate, 
“why the great question was not referred 
tome. For two years I was one of the coun- 
sel of the people and opposed a little group 
of whiskey distillers in Kentucky manufac- 
turing what they contended was the only 
whiskey. The people asserted that any- 
thing they were in the habit of calling whiskey 
was whiskey. In my enthusiasm I ap- 
proached the British Embassy and tried to 
enlist it in the popular cause, but Mr. Bryce, 
though he had represented a Scotch constitu- 
ency for twenty-five years, did not know one 
kind of American whiskey from another. 

“It is a pure question of taste, and if the 
President had submitted the question with 
the samples we submitted to him to the 
authorities we have here tonight, to the exec- 
utive committee of the Historical and Eco- 
nomic Associations, they would have decided 
this great historical and economical question 
exactly as the President has done.” 
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A JURY THAT FOUND BOTH WAYS 


CURIOUS occurrence in Judge With- 
row’s Court at St. Louis, Mo., is re- 
ported in the news columns of the St. Louis 
Globe-Democrat. One Joseph Sterneck, it 
seems, sued the United Railways Company 
for an injury received in a fall from a street 
car. 

On Jan. 27, the taking of testimony having 
been completed, Judge Withrow handed two 
forms to Louis Schneider, foreman of the jury, 
telling the jury in case it found for the rail- 
road company to sign the first form, and if 
for Sterneck to sign the second, and fill in 
the amount. 

A few minutes later Schneider returned and 
handed the court both forms. One was in 
favor of the company and the other gave 
Sterneck $500 damages. 

‘‘Which one am I to use?” asked the court. 

“Well, the jury thinks you had better use 
the one giving Sterneck $500,” said Schneider. 

“But that is utterly impossible, for when 
you return two conflicting verdicts I cannot 
accept either,” Judge Withrow answered. 

He then ordered the jury to retire and find 
a single verdict, while attorneys for both 
parties argued that the verdict in their favor 
was the one the court should accept. 


JUDGE BELFORD’S COURAGE 


UDGE JAMES P. BELFORD, formerly 
of the Supreme Court of Colorado, whose 
death occurred Jan. 7, is mourned as the 
last of the ‘“‘Old Guard’’ which had survived 
that state’s earlier days. As a campaign 
orator, a judge and a statesman he was a 
temarkably brilliant and well-rounded man. 
That he was not wanting in courage is illus- 
trated by the following anecdote told by 
Judge E. T. Wells, his colleague on the terri- 
torial Supreme bench:— 

“He was a man of nerve, who would take a 
chance with his life in following out a course 
he believed to be right. 

“I saw him sitting on the bench in a law- 
suit at Georgetown with a double-barreled 
shotgun across his knees. I forget the title 
of the case now, but it was one involving 
large interests in a wealthy mine of the dis- 
trict. Both sides had engaged the services 
of noted gun men to make a demonstration 
in the town.and later in his court room. 
Judge Belford had given a great deal of study 
and deliberation to the issues raised, and 
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he was satisfied of the soundness of his deci- 
sion. 

“It had got noised around that on that 
particular day he would read his decision, and 
the little court room was packed with parti- 
sans of the litigants. Belford took his place 
on the bench, adjusted the shotgun on his 
knees, unfolded his manuscript and began to 
read. His judgment was entered on the 
record, court adjourned, and there was no 
bloodshed, but before he entered the room he 
did not know but that they would carry him 
out feet first.” 


THE LAW’S LIFE LINE 


| ae the Reasonable Doubt, 
Friend of the persecuted, 

Enemy of the gallows, 

And the pen, 

Twin relics of barbarism. 

So raise all the hell you like— 

Cut, 

Slash, 

Kill, 

Waylay, 

Rob, 

Grind your heels in their face; 

Don’t be afraid— 

You'll find me there 

At the trial, 

Because 

I’m the law. 

When I get in*Among 

Those twelve 

Upright, 

Honest, 

Intelligent patriots, 

Meaning the jury, 

They’ll see me, 

And only me. 

So what do you care? 

Nobody this side 

The Pearly Gates 

Can tell 

Just what I am. 

Therefore they have to take me— 

Sights unseen— 

Blindly, 

In the dark, 

And give me the benefit 

Of what they don’t know, 

Which is lots. 

But they'll do it; 

It’s the law, 

Which has justice 

Skinned a mile. 
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I stand for mercy for the living. 
Let the dead lie 

In peace. 

He ought’ve dodged, 

Or carried a gun himself, 
Then maybe 

I'd have given him a lift. 

Get busy— 

Shoot, stab, kill; 

Jump on ’em, 

Boil your grandmother in oil, 
Tear your wife’s eyes out, 
Strangle your children, 

Smash your best friend, 

Turn the old world inside out; 
Count on me, 

Ever your friend, 

Reasonable Doubt. 


EDGAR WHITE. 
Macon, Mo. 


“Your methods,” said the indignant offi- . 
cial, ‘‘were simply highway robbery.” 
“Again en. a ~~ — the An 4.4 
importer. ‘‘They were low-weigh rob - 
— Ohio State fm g 





A certain prominent English jurist was 
transferred from the chancery court to the 
admiralty court rather unexpectedly. While 
conversant with English law to a surprising 
degree, this gentleman had spent little time 
in marine law, and was rather dubious as to 
his ability to cope with the duties of his new 
office. 

His colleagues, in recognition of the occa- 
sion, gave him a dinner, after which he was 
called upon for an address. He made a long 
and serious speech, which embraced about 
everything from free trade to England’s for- 
eign policy. Then, pausing a moment, he 
glanced round the crowded room and said: 

“Gentlemen, in closing, I can think of no 
better words than the lines of Tennyson :— 

‘“**And may there be no moaning of the bar 

When I put out to sea.’”’ 
— Youth's Companion. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





Correspondence 


THE TEACHING OF LAW IN CORRE- 
SPONDENCE SCHOOLS 


To the Editor of the Green Bag:— 

Sir: In your issue of January in an article, 
“The Bar and the Young Man,” by Shearon 
Bonner, Esq., in the fifth paragraph, the 
following statement appears:— 

“As a preliminary warning, let me advise 
you not to put very much faith in correspond- 
ence schools. I am inclined to believe that 
these schools depend for their success on a 
new crop of young men each year, rather 
than on any reputation they have made for 
efficiency and straightforwardness. I be- 
lieve that the law can be successfully taught 
by correspondence; but whether or not it is 
now being done by any person or school is a 
different question.” 

I beg to state that, in answer to the first 
sentence of this quotation, quite a number of 
the correspondence law schools are doing 
good work in imparting legal knowledge to 
students. 

Speaking from experience, I would state 
that I have had work with one of these Corre- 
spondence Law Schools, and I must acknowl- 


edge that I was rather skeptical in enroll- 
ing, but have discovered that they, at 
least mine, have compelled me to toe the 
mark in all of their work. The papers have 
been examined and commented upon and 
errors pointed out with explanations and 
proper citations. My further experience was 
that in one examination, where my average 
was 644, I was compelled to take another ex- 
amination upon a re-review of the subject. 
The average for each subject is 70, and there 
was nothing to have prevented this school 
from passing me on this subject and I never 
would have known the difference. 

I am glad to read of some one of the pro- 
fession who is a member of a Law School 
faculty who is broad-minded enough to feel 
that the law can be properly taught by corre- 
spondence, for here in Philadelphia the entire 
profession hold up their hands in ‘‘ Holy 
Horror” to even think of such a thing, alone 
to study in this fashion. Our Board of 
Examiners almost think it a crime. 

I trust that there will be some more liberal- 
mindedness on the part of the profession. 

E. M. W. A. G. 
Philadelphia, Pa., Jan. 20, 1910. 











Viind 






Important Litigation 


The Paper Board Association, comprising 
one hundred and forty prominent paper 
manufacturers, was indicted by the federal 

nd jury in New York Jan. 8, charged with 

ing an illegal combination in restraint of 
trade. The indictment is but one of many 
ramifications of the investigation the govern- 
ment has instituted against paper manufac- 
turers. 





As the result of a full examination of the 
es case against the roads, which 
ttorney-General Wickersham made person- 
ally, President Taft directed the Attorney- 
General on Jan. 28 to proceed with the suit 
against the Harriman merger, refusing to 
eld to the argument of Judge Lovett and 
is associates that the evidence taken by the 
government had not made out a case. 





That the government’s investigation into 
the affairs of the so-called Beef Trust is to be 
national was shown late in January at the 
examination before the federal grand jury 
of the beef packers at Chicago. Judge Kene- 
saw M. Landis of the United States District 
Court, in his charge to the grand jury, de- 
clared that it was through information fur- 
nished by him that the present proceeding 
was started. 


The record in the case of United States v. 
Oberlin M. Carter embraces about fifty thou- 
sand printed pages, and is the most volumi- 
nous record in the history of the United States 
Supreme Court. Carter was formerly a cap- 
tain of engineers, and was in charge of harbor 
work at Savannah when the Greene and 
Gaynor scandal startled the country. The 

vernment has been seeking to recover from 

im about $700,000 for the past nine years. 








After taking up three years in examining 
witnesses on both sides, the government’s 
brief in its suit to break up the alleged anthra- 
cite coal trust was filed in the United States 
Circuit Court at Philadelphia Jan. 18 by Wil- 
liam S. Gregg, special assistant to the Attor- 
ney-General. The suit was brought in April, 
1907, and the government’s case was prepared 
by G. Carroll Todd and J. C. McReynolds. 

he mg soe contends that all the defend- 
ants have long been parties to a general com- 
bination and conspiracy which stifles compe- 
tition and obstructs trade and commerce 
among the states, in anthracite coal and that 
they have monopolized the trade. 





The United States has practically com- 
gieted the preparation of the Newfoundland 
tsheries and Orinoco Steamship Co. cases 
for submission to the Hague Court of Arbi- 
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tration. The former, the more important, 
ee out of the contention between Great 
ritain and the United States with regard 
to the question whether the boundary of 
territorial waters is formed by a line parallel 
to and three miles from the shore, or is estab- 
lished with reference to a straight line con- 
necting the headlands of bays. The latter 
is one of the five claims which led to the 
severance of diplomatic relations with Vene- 
zuela when Castro was president. The New- 
foundland Fisheries case will be heard before 
the following judges of the Permanent Court 
of Arbitration: Dr. Heinrich Lammasch of 
Austria, president of the tribunal; Luis M. 
Drago of the Argentine Republic; Jonkheer 
A. F. De Savornin Lohman of the Netherlands; 
Judge George Gray of Delaware, and Sir 
Charles Fitzpatrick, Chief Justice of the 
Supreme Court of Canada. Senator Root 
will present the case for the United States. 





With the litigation to test the constitu- 
tionality of the corporation tax provision of 
the Payne tariff act inaugurated by the Ver- 
mont case in January, four suits involving 
the same point were enrolled on the docket 
of the Supreme Court of the United States 
Jan. 26. Two suits were brought from the 
Circuit Court of the United States for the 
federal district of New York, the corporations 
being the Coney Island and Brooklyn Rail- 
road mona | and the Home Life Insurance 
Company. Two suits were docketed from 
the United States Circuit Court for the 
northern district of Illinois. They were the 
cases of Fred W. Smith against the Northern 
Trust Company, and of William H. Miner 
against the Corn Exchange National Bank of 
Chicago. The Supreme Court has declined 
to rush the cases, but there is hope that the 
question may be determined before the close 
of the period for the payment of the tax, 

une 30. Other actions have been brought 
in the lower federal courts. Judge R. ; 
Taylor in the United States Circuit Court at 
Toledo, O., and Judge L. B. Colt, in the 
United States Circuit Court at Boston, have 
upheld the act by sustaining demurrers in 
cases brought before them. 





Important Legislation 


Forty-one distilleries and five big breweries 
in Nashville were forced to suspend opera- 
tions Jan. 1 on account of the law passed 
by the last legislature prohibiting the manu- 
facture of intoxicating liquors in Tennessee. 
Most of them closed with their warehouses 
full. It has been said that the breweries will 
go into the soft drink business. 





Uniformity in insurance laws was the key- 
note of a big conference of the executive 
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officers of the principal life insurance com- 
panies in the United States, held at Washing- 
ton, D. C., Jan. 19-20. The sessions were 
devoted to discussion of uniform life insur- 
ance legislation in the various states and the 
new movement for the conservation of the 
public health which recently originated with 
some of the largest life companies. 


Governor Pothier of Rhode Island, in his 
second inaugural message Jan. 4, called atten- 
tion to the new veto power given to the Gov- 
ernor, which may be set aside only by three- 
fifths of the legislature. He recommended 
biennial instead of annual state elections and 
advised investigation of the expediency of 
providing District Attorneys to assist the 
Attorney-General in prosecuting criminal 
cases. e also suggested better regulation of 
foreign corporations and added state super- 
vision of the fight against tuberculosis, and 
proposed an effort to secure uniform auto- 
mobile regulations throughout New England. 


The commission to propose amendments 
to the constitution of Vermont made its re- 
port early in January, on eight pro- 
posals: (1) to remove the ‘‘time lock” on the 
constitution in consequence of which amend- 
ments can be acted on only once in ten years, 
(2) to require a two-thirds vote when legis- 
lation is to be passed over the Governor’s 
veto, (3) to change the dates of state elec- 
tions to conform to those of national elections, 
(4) to require the requests of more than one 
member to enforce a call of the yeas and 
nays on any vote in the legislature, (5) to 
deprive the legislature of the powers of review- 
ing conviction of murder, commutation of 
sentences, and pardon of murderers, (6) to 
prohibit legislators from accepting remunera- 
tion of other public offices, (7) to abolish 
— legislation to charter corporations, and 
(8) to reclassify or codify the constitution 
to introduce these amendments in their proper 
places. 


The recommendations made in Governor 
Hughes’ annual message included the follow- 
ing: that the development of the water powers 
of the state be subject to certain principles 
necessary to safeguard the public interest; 
that the Public Service Commissions law be 
extended to telegraph and telephone com- 
panies; that the Governor ought to have 
—— to appoint a cabinet of administrative 

eads, though that would require a constitu- 
tional amendment; that a simplified form of 
ballot in which the names of candidates ap- 
pear but once be adopted; that publicity of 
all campaign expenditures, without excep- 
tion, be brought about; that proposed con- 
stitutional amendments be notified by more 
effective methods to the voters; that only 
enrolled voters be allowed to participate in 
party primaries; that a system of direct 
nominations for elective offices be provided; 
stricter scrutiny of the qualifications of notaries 
public; provision for frequent examination of 
insurance companies; the adoption of auto- 
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mobile eaptetion adequately protecting the 
public under a system of licenses; an amend- 
ment to make the penalized practice of book- 
making include oral betting; and the simpli- 
fication of court procedure by measures de- 
vised to provide more economical and less 
technical methods. 


Personal— The Bench 


Governor Swanson of Virginia has re- 
eg udge Robert Riddick Prentis 
chairman of the Virginia State Corporation 
Commission for a term of six years. 


Judge H. K. Hanna, who has served for 
many years as circuit judge of the first judi- 
cial district of Oregon, and is more than 
eighty years old, now leaves the bench for a 
well-earned retirement. 


The State Probate Judges’ Association of 
Kansas has approved of some proposed legis- 
lation, one of the features of which would be 
a reduction of the time allowed for the closing 
of estates from three to two years. 


Alfred R. Page, Nathan Bijur and Edward J. 
Gavegan, who were chosen at the last elec- 
tion to succeed Justices Dowling, MacLean 
and Truax of the Supreme Court of New 
York, took their places Jan. 3. Justice 
Dowling went to the Appellate Division. 


Judge James Gould of Pine Bluff, Ark., 
resigned his position as county and probate 
judge of Jefferson county Jan. 16. At the 
expiration of his present term, which ends in 
October, he expects to move to Chicago or 
St. Louis to engage in the bonding business. 


Justice Claudius B. Grant of the Supreme 
Court of Michigan was given a banquet by 
seventy members of the Detroit bar Jan. 8, 
commemorating the occasion of his retire- 
ment from the bench. Justice Grant was 
presented with a testimonial signed by all 


present. 


The President and Mrs. Taft received 
the members of the Supreme Court and the 
ery nag | as guests of honor at the reception 
at the White House Jan. 18. The first guest 
to be received was the Chief Justice, who 
was accompanied by his family. They were 
followed by the Associate Justices and their 
families. Among those present were the 
visiting Governors and their wives, and the 
agg sopenent Minister to China and 
Mrs. W. J. Calhoun of Chicago. 


The following appointments of President 
Taft have been confirmed the Senate: 
George A. Carpenter, United States District 
fudge, northern district of Illinois; William H. 

ope, Chief Justice of the Supreme Court of 
the Territory of New Mexico; Alexander G. M. 
Robertson, United States District Judge of 
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Hawaii; Edward Kent, Chief Justice of the 
Supreme Court of Arizona; John T. DeBolt, 
to be Associate Justice of the Supreme Court 
of Hawaii; William J. Robinson, to be third 
judge of the circuit court of Hawaii. 


President Taft nominated as the five mem- 
bers of the new Customs Court authorized 
by the Aldrich-Payne tariff law, United States 
Circuit Judge Alfred C. Coxe of Utica, N. Y., 
to be Chief Justice, and Marion De Vries, of 
California, who for the past ten years has been 
a member of the Reaed of General Appraisers 
of Customs at the port of New York; William 
H. Hunt, of Montana, United States District 
Judge for the District of Montana, and for- 
merly Governor of Porto Rico; Gen. James F. 
Smith of California, formerly Governor-Gen- 
eral of the Philippines, and O. M. Barber, a 
lawyer of Bennington, Vt. 


Personal—The Bar 


Louis Glickman of Sacramento is prob- 
ably the youngest lawyer in the United States, 
having been admitted to the California bar on 
Dec. 23, his twenty-first birthday. He is a 
graduate of the law department of the Uni- 
versity of Southern California. 


Commissioner H. W. Macfarland of the 
District of Columbia, who recently resigned 
in order to practise law, has formed a partner- 
ship with Charles Cowles Tucker and J. Miller 
Kenyon, who have gas for years as 
Tucker & Kenyon in Washington. 


Orion Howard Cheney has been appointed 
Superintendent of Banks by Governor Hughes 
of New York. Mr. Cheney is about forty 
ears old, a graduate of the University of 

ichigan, and began practice in 1897. The 
services he has already rendered to the state 
have been valuable. 


John F. Forbis of Butte, Montana, has 
retired from practice to his estate near Port- 
land, Ore. t a dinner given in his honor 
Dec. 29 by the Silver Bow County Bar Asso- 
ciation, distinguished lawyers from various 
a of the state were present, and the 
upreme bench was fully represented. 


Hon. Joseph H. Choate, former Ambassador 
to the Court of St. James, celebrated his 
seventy-ninth birthday Jan. 24 by pressin 
a suit in the federal court, in the case o 
Receiver Ladd of the New York City Railway 
Company against the directors of the Metro- 
politan Securities Company. 


The $775,000 fee said to have been paid the 
New York corporation lawyer, Samuel Unter- 
myer, for his professional services in relation 
to the merging of the Boston Consolidated 
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Copper Company with the Utah Copper Com- 
pany, his services extending over no more 
than four years, is believed to be the largest 
fee ever received by a lawyer in this country 
or elsewhere, in corporation practice. 


Albert T. Patrick, who has been a prisoner 
for nearly ten years, now serving a life sen- 
tence in Sing Sing prison, was formally 
disbarred as a practising lawyer by the 
appellate division of the Supreme Court of 

ew York Jan. 28. This was a serious blow 
to Patrick in his long fight for freedom, as it 
deprives him of many privileges in pre- 
paring his appeals. 


George H. Lyman, after nearly twelve years’ 
service as Collector of the Port of Boston, 
voluntarily relinquished that office Jan. 24 to 
his successor, Edwin U. Curtis. fe n 
was born in Boston Dec. 13, 1850, and was 
educated at the Boston Latin School, St. 
Paul’s School, Harvard College and Harvard 
Law School. He entered the law office of 
Ropes, Gray & Loring, in Boston, and _con- 
fined himself to his law practice until his 
interest in litics led to his selection for 
important offices on political committees. 


The following appointments of President 
Taft of United States Attorneys have been 
confirmed by the Senate: Arba S. Van Walken- 
burgh, western district of Missouri; H. Roy 
Waugh, northern district of West Virginia; 
Robert T. Whitehouse, district of Maine; Marion 
Erwin, southern district of Georgia; Asa P. 
French, district of Massachusetts; Joseph E. 
Morrison, district of Arizona; Charles A. Wilson, 
district of Rhode Island; Ernest F. Cochran, 
district of South Carolina; John M. Cheney, 
southern district of Florida; Lunsford L. Lewis, 
eastern district of Virginia; Francis S. Howell, 
district of Nebraska; Charles A. Houts, eastern 
district of Missouri. 


Bar Associations 


The Omaha Bar Association was successful 
in its efforts, during the put year, to secure 
the passage of a law lengthening the residence 
— ‘Takes divorce suits may be insti- 
tuted. 


The State Bar Association of Utah held its 
annual meeting Jan. 10 in Salt Lake City. 
Addresses were made by the president, Hon. 
LeGrand Young, and by Messrs. Stephen L. 
Richards, E. A. Walton and others. 


The American Bar Association has decided 
to hold its next annual meeting at Chatta- 
nooga, Tenn., Aug. 30-31 and Sept. 1. Amon 
the interesting features of the meeting wi 
be the presentation of a silver service to Mr. 
John Hinckley, for almost twenty years 
secretary of the Association. 
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The Kansas State Bar Association held its 
27th annual meeting in Topeka Jan. 27-28. 
The president, Professor J. W. Green of the 
law school of Kansas State University, chose 
for the subject of his opening address, ““The 
Three Departments of Government.” Pro- 
fessor Roscoe Pound of Chicago University 
delivered a paper on “Puritanism and the 
Common Law.” W. S. Fitzpatrick of Inde- 

ndence made an address on “Criticism of 

urts by Lawyers and Laymen’’, and other 
interesting papers were read, while some dis- 
cussion was given to the new Civil Code of 
nsas. 





The annual meeting of the New Hampshire 
Bar Association will take the form of an 
outing to be held probably at the Hotel 
Wentworth, Newcastle, the latter part of 
next June. The program will include these 
features: president’s address, by Hon. Wil- 
liam M. Chase; the annual address, by Judge 
Alton B. Parker of New York; a paper on 
“Admiralty Jurisdiction and Admiralty Courts 
of New Hampshire during the Revolutionary 
Period,” by Judge Edgar Aldrich; and a 

per on “The General Regulations for the 

entlemen of the Bar of New Hampshire, as 
Set Forth in a Pamphlet Published in the 
Early Part of the Nineteenth Century,” by 
Hon. Wallace Hackett. 





It is somewhat surprising that Massachu- 
setts, a state conspicuous for the ability of its 
bench and bar, has till lately had no state 
bar association. Now that Massachusetts has 
established a state association, there remain 
only two of the forty-six states without them, 
namely, Nevada and Wyoming. Even the 
territories of Arizona and New Mexico have 
their own bar associations. The Massachu- 
setts Bar Association was organized at the 
Hotel Somerset, Boston, at a dinner held 
Dec. 22, by four hundred and fifty of the 
leading lawyers of the Commonwealth. Richard 
Olney presided and was elected president. 
Officers of the association chosen are: Presi- 
dent, Richard Olney; vice-presidents, William 
H. Brooks of 1 gy vem harles W. Clifford 
of New Bedford, Samuel K. Hamilton of 
Wakefield, John C. Hammond of Northamp- 
ton, Alfred Hemenway of Boston and Moor- 
field Storey of Brookline; secretary,Robert 
Homans of Boston, and treasurer, Charles E. 
Ware of Fitchburg. 





Meeting of the National Civic Federation 


The three-day conference of the National 
Civic Federation in Washington, D. C., be- 
ginning Jan. 17, was attended by many dis- 
tinguished delegates representing different 
professional, commercial and labor interests in 
all parts of the United States. President 
Taft, in opening the meeting, urged uniformity 
of state legislation as a remedy for over- 
centralization in the national government, 


and favored uniformity in judicial pro- 


ure. 
Seth Low compared uniformity of legisla- 
tion to standardization in mechanical con- 
struction, and Judge Alton B. Parker favored 
the adoption of such workmen’s compen- 
sation laws as those of England and Ger- 


many. 

On the second day, Senator Root suggested 
the creation of a Commissioners’ Court to 
draft uniform laws, along the lines recom- 
mended in the conference of the Federation. 
Samuel Gompers, John Hays Hammond, John 
Mitchell, August Belmont and George M 
Gillett favored such workmen’s compensation 
legislation as that urged by j4 e Parker the 
day before. Showed Burnell Phelps insisted 
that a law should be enacted, as in European 
countries, prohibiting the employment of 
child-bearing women for a certain period after 
and in some cases before their confinement. 
Professor Samuel McCune Lindsay of Colum- 
bia spoke on interstate competition and 
industrial legislation, and Ex-Senator John F. 
Dryden, president of the Prudential Insur- 
ance Company, said that if the various 
states failed to codify their insurance laws 
uniformly the only alternative would be 
federal control of the business. Isaac N. 
Seligman made an urgent plea for uniform 
state laws regulating child bier. 

On the third day resolutions were adopted 
recommending to the Governors uniform 
laws for the protection of children employed 
in industries, a uniform insurance code among 
the several states, uniform legislation on 
gathering and reserving vital statistics and 
the conservation of American forests, which 
were all referred to the committee on uniform 
state laws. 

The conference adopted a resolution recom- 
mending that workmen’s compensation acts, 
fair to the employer and the employee and 
just to the state, be uniformly substituted for 
the present system of employers’ liability for 
injuries received in and arising out of the 
course of employment. A resolution was 
adopted recommending to the respective states 
consideration of the development of water 
power and the regulation of non-navigable 
streams. 


The First Conference of Governors 


Simultaneously with the meeting of the 
Civic Federation, Governors of thirty states, 
accepting the invitation of Governor Willson 
of Kentucky, began a session of three days in 
Washington Jan. 18. Governor Willson, at 
the opening session, expressed his conviction 
that no better means could be found to devise 
improved and uniform state legislation than 
by holding a conference which had no legal 
standing whatsoever. The Governors were 
welcomed by President Taft at the White 
House, who expressed approval of the English 
system whereby the executive is made respon- 
sible for legislation, and suggested that our 
own system presented opportunities for the 
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executive to argue out questions for the legis- 
lature and to give them information on sub- 
jects as regards which they are not advised. 

Seth Low suggested to the conference the 
need of speedy co-operation to suppress the 
white slave evil, so that no state could be- 
come a harbor of refuge, and Governor Hughes 
urged the importanceof efficient state govern- 
ments as a complement of federal power. 

On the second day, state rights was the 
subject of most of the addresses, with special 
reference to the conservation of resources 
and the regulation and supervision of public 
service corporations. Governor Quinby of 
New Hampshire urged that Congress act on 
conservation of the forests. Governor Will- 
son said that the federal government did not 
have a bit of right to control water power, 
and Governor Draper of Massachusetts said 
that the states should own and control the 
water power of their streams and Governor 
Hughes advocated the development of state 
control of water power. Governor Fort of 
New Jersey, speaking particularly of public 
utilities, urged more state control of things 
which had been passed over in silence, in- 
cluding water power. Governors Brooks of 
Wyoming and Shafroth of Colorado both 
maintained that the control of water power 
rested in the state, not in the nation. Governor 
Hadley discussed railroad rate legislation, and 
Governor Draper automobile legislation. 

Ambassador Bryce believed the conference 
would emphasize the importance of the 
Governorship. Governor Eberhardt of Min- 
nesota introduced resolutions defining state 
and federal court jurisdiction in matters in- 
volving interstate commerce, and Seth Low 
introduced resolutions adopted by the Civic 
Federation. 

On the third day, Governor Brady of 
Idaho addressed the conference on ‘“‘Irriga- 
tion.”” Governor Ansel followed with an 
address on ‘‘Extradition,’’ while ‘Mining’ 
was the topic of Governor Sloan of Arizona. 
Governor Davidson told of Wisconsin’s efforts 
to conserve its natural resources. Governor 
Draper of Massachusetts spoke on developin 
a discussion of wide range in regard to goo 
roads. Ex-Senator Dryden of New Jersey 
read a resolution advocating mong wwe in 
state insurance laws. Governor Carroll of 
Iowa read a paper on “Divorce.” 

No action was taken on the resolution intro- 
duced by Governor Eberhardt regarding juris- 
diction of state and federal courts in interstate 
commerce matters, nor on the resolution sub- 
mitted by Governor Shafroth of Colorado 
declaring the states to have exclusive control 
of water powers. 

A plan for a permanent organization was 
unanimously adopted. It provides for annual 
conferences, the next one of which is to be 
held at a state capital between Thanksgiving 
and Christmas in the present year. The plan 
follows closely the recommendations of Wil- 
liam George Jordan, to whom the conference 
unanimously voted its thanks for his enter- 
Prise in initiating the movement and 
carrying it to an organization. 





Crime and Criminal Law 


During the year 1909 but seventy-eight 
lynchings were repo in this country as 
pen with one hundred during 1908. 
All but five occurred in southern states and 
all but thirteen of the victims were black men. 





That the recent remarkable increase in 

rison population in New York State is due 

rgely to the influx of immigrants into the 
state is the conclusion of C. V. Collins, Super- 
intendent of State Prisons. In his annual 
report to the Legislature, he suggests that 
the federal government should assume the 
burden of maintaining these aliens until they 
have served their sentences, when they should 
be deported and never allowed to return. 
census of the 4,320 prisoners in Sing Sing, 
Auburn, and Clinton prisons on Sept. 30 last, 
showed that 1,091, or twenty-five per cent 
were aliens. 





Heavy penalties were imposed by Judge 
R. W “Payler in the federal court at Toledo, 
O., Jan. 29, upon the principal members, all 
Italians, of the Ohio band of the Black Hand 
found guilty of conspiracy to use the mails 
to extort money from Italians living in Ohio 
and Indiana. Of the fourteen defendants, 
however, three were allowed new trials. 
Counsel for the sentenced prisoners gave 
notice of a bill of exceptions. The govern- 
ment believes that these convictions will 
break the backbone of the Black Hand system 
throughout the one. On the same day, 
in Brooklyn, N. Y., Pisano, known as the 
“King of the Black Hand,’ was sentenced 
by Judge Fawcett to twenty-five years im- 
prisonment for assault following an attempt 
at extortion. 





Miscellaneous 


Professor Samuel Williston was nominated 
by the Governor of Massachusetts on Jan. 12 
to succeed the late Dean Ames of Harvard 
Law School, on the board of Commissioners 
on Uniform State Laws. Professor Williston 
since Dean Ames’ death has been acting 
dean of the Harvard Law School. 





Joaquim Nabuco, Brazilian Ambassador to 
Washington, a profound scholar, and one of 
the foremost statesmen of Latin America, 
died Jan. 17 at Washington, D. C., aged sixty. 
He took his degree in law in 1871. His 
father, grandfather, and great-grandfather 
were Senators, and in 1878, on the death of 
his father, he was elected to Parliament, and 
for years devoted himself to the cause of the 
abolition of slavery. The accomplishment of 
the latter attached him to the imperial dynasty 
for which he risked all. When, on Novem- 
ber 15, 1889, the republic was proclaimed, 
he kept apart from the new regime. In 
1895, however, the republic accepted his 
allegiance. He was the author of several 
books dealing with constitutional subjects 
and history. He also represented Brazil in 
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the arbitration of the boundary dispute with 
Great Britain, served as Minister to Eng- 
land, was president of the third international 
conference at Rio de Janeiro in 1906, and was 
a member of the Hague Court of Arbitration. 





Secretary of State Knox attracted the 
attention of the world not only by his pro- 
posal for the neutralization of the Manchurian 
railways, which was declined by Russia 
and Japan, but also by the proposition that 
the jurisdiction and character of the Prize 
Court provided for by one of the conventions 
of the Second Peace Conference at the Hague 
be enlarged so that it may become a perma- 
nent international court sitting for the adju- 
dication of controversies arising in peace as 
well as in war. If this excellent plan were 
adopted by the powers, two beneficent re- 
sults could be accomplished. In the first 
place, the International Prize Court, the 
treaty for which the powers refused to ratif 
on technical grounds, will be established, 
technical objections no longer standing in the 
way. In the second place, the other court 
contemplated by the Second Peace Confer- 
ence, the Court of Arbitral Justice, will be 
constituted, the same judges sitting in both 
courts. An account of the project will be 
found in American Journal of International 
Law, v. 4, pp. 163-6 (Jan. 1910). 





Necrology—The Bench 


Aldrich, Judge James.—At Charleston, S. C., 
Jan. 23, aged 60. Born in Barnwell, S. C.; 
graduate of Washington University; prac- 
tised in Aiken, S. C.; served in state house of 
representatives, 1879-1882, 1885-1892, and 
= a bench in the second circuit, 1892- 


Belford, James B.—At Denver, Colorado, 
Jan. 7, aged 83. Former Associate Justice 
of the Supreme Court of Colorado; also Con- 
gressman from that state; born in Pennsyl- 
vania, partly self-educated, settled succes- 
sively in Missouri and Indiana, becoming 
member of lower house of Indiana legislature; 
took stump for Grant and Colfax in 1868 and 
outshone great orators in eloquence at Cooper 
Union; elevated to Colorado Supreme bench 
in 1870. 

Bell, Judge Martin.—At Hollidaysburg, 
Pa., Jan. 2, aged 62. Served two terms as 
District Attorney; elected to Pennsylvania 
Court of Common Pleas in 1893. 

Bright, Judge S. H.—At Logan, O., Jan. 17, 
aged 69. Born in Hocking county, O., 1841; 
revenue collector, 1869-1871; admitted to 
bar, 1870; appointed to Common Pleas bench, 
1887; elected state senator, 1899. 

Bynum, Judge William Preston.—At Char- 
lotte, N. C., Dec. 31, aged 88. Famous for 
his work in Reconstruction days; Colonel of 
Second North Carolina Regiment in Civil 
War; Associate Justice of the state Supreme 
Court in 1873. 

Campbell, Judge €. D.—At Polo, Iil., Jan. 


14, aged 79. Dean of Ogle county bar; twice 
county judge and twice State’s Attorney. 

Carpenter, Judge C. H. At Dunlap, Tenn., 
Dec. 29, aged 67. Former county judge in 
Sequatchie county. 

Chandler, Judge George.—At Goutan Bridge, 
Va. Served several terms as district judge at 
Topeka, Kans.; First Assistant Secretary of 
the Interior under President Harrison. 

Dana, Judge Sylvester.—At Concord, N. H., 
Jan. 4. aged 94. Judge of Concord Muni- 
cipal Court more than twenty-four years; 
oldest graduate of Dartmouth College; also 
oldest member of the New Hampshire bar. 

Gaslin, Judge William H.—At Alma, Neb., 

an. 14, aged 82. Oldest practising attorney 
in Nebraska; formerl istrict judge, his 
district covering half the area of the state. 

Holden, Judge Nathaniel J.—At Salem, 
Mass., Jan. 2, aged 82. Occupied bench of 
first district court at Salem since 1874. 

Hunt, Judge A. B—At Alameda, Cal., 
7. 15, aged 73. Came to California from 

ew York in 1863; represented his county in 
the legislature of 1865-6; registrar of the 
United States Land Office 1898-1907. 

Leavell, Judge Buckner.—At Hopkinsville, 
Ky., Jan. 10, aged 58. Formerly City Judge 
of Hopkinsville. 

O’Gorman, Judge Henry.—At Sioux Falls, 
Minn., Jan. 22. 

Patterson, Justice Edward.—At New York 
City, Jan. 28, aged 71. For many years 
Presiding Justice of the Appellate Division 
of the Supreme Court of New York; born in 
New York City; studied at Columbia and the 
University of New York; admitted to the 
bar in 1860; practised with success in New 
York City, 1860-1886; served as Supreme 
Justice, 1886-1895; in Appellate Division 
from 1895 until Jan. 31, 1909, when he re- 
tired on account of illness; former president 
of the Law Institute of New York; active in 
organizing the Bar Association of the City 
of New York; received degree of LL.D. from 
Williams College, 1893; Hobart College, 1898; 
and Columbia University, 1906, a judge of 
noble and exceptional qualities. 

Reed, Judge John Calvin.—At Montgomery, 
Ala., Jan. 12, aged 73. Lawyer, author and 
scholar; served through Civil War in Eighth 
Georgia Volunteers; Ku Klux leader; wrote 
“American Law Studies,”’ ‘Georgia Criminal 
Law,” and other books. 

Stuart, Judge J. A—At Austin, Tex., Jan. 
19, aged 73. For many years justice of pre- 
cinct no. 3 of Travis county, Tex.; Civil War 
veteran. 

Taylor, Judge Frank.—At North Balti- 
more, O., Dec. 28, aged 47. Formerly Com- 
mon Pleas judge. 

Thompson, Judge Albert Clifton—At Cin- 
cinnati, O., Jan. 26, aged 68. Served in 
Civil War; received a bullet wound at Bull 
Run, the bullet not being extracted, ulti- 
mately causing his death; served as Probate 
Judge and Judge of the Common Pleas Court 
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at Portsmouth, O.; member of Forty-ninth, 
Fiftieth, and Fifty-first sessions of Congress; 
wrote part of the McKinley tariff bill; ap- 
pointed United States District Judge for the 
southern district of Ohio in 1898; one of the 
ablest lawyers and jurists Ohio has ever pro- 
duced. 

Trimble, Judge H. H.—At Keokuk, Iowa, 
Jan. 9, aged 85. Democratic candidate for 
Governor of Iowa in 1879; general counsel for 
the Keokuk roads of the Burlington system 
since 1881; served in Mexican and Civil Wars; 
state senator in Iowa from 1855 to 1859. 

Truax, Judge Charles H.—At New York 
City, Jan. 14, aged 63. Born in Oneida 
county, N. Y., of old American stock; attended 
Hamilton College, but left in his junior year; 
received honorary M.A. thirteen years later 
and LL.D. fourteen years after that; came to 
New York in 1898 to study law in the office 
of his uncle, Chauncey W. Shaffer; admitted 
to bar within a year; practised first with his 
uncle and later as member of firm of Truax 
& Doscher; elected to Superior Court bench 
in 1880, and served till 1894; elected a Justice 
of the Supreme Court in 1895, and served till 
Jan. 1, 1910, when his term expired; member 
of New York Constitution: Convention; 
rendered many wise and important decisions, 
being earnest, prompt, and firm in his rul- 
ings; of great learning as a jurist; one of the 
most loved and revered of the Supreme Court 
Justices. 

Vovis, Judge John C.—At Georgetown, 
Ky., Jan. 2. Committed suicide after the 
failure of his memory in delivering a speech 
at a dinner; police judge at Danville. 

Williams, Judge Louis I.—At St. Louis, 
Mo., Jan. 23, aged 56. Judge in Alaska dur- 
ing the Cleveland administration. 


Necrology—The Bar 


Allen, Frank Dewey.—At Boston, Mass., 
Jan. 32, aged 60. Born in Worcester; was 
aduated from Yale in 1873, from Boston 
niversity Law School in 1875; admitted to 
Suffolk bar in 1878; representative in state 
legislature 1881-2; appointed United States 
nga for the district of Massachusetts in 





Boyd, E. Holmes.—At Winchester, Va., 
Jan. 19, aged 69. Confederate veteran; for 
more than thirty years a member of the firm 
of Barton & Boyd in Winchester. 

Dana, I. C. Bates——At Great Barrington, 
Mass., Jan. 2, aged 63. Retired lawyer. 

Davis, Henry M.—At Lockport, N. Y., 
Jan. 26, aged 74. One of the oldest lawyers 
in Niagara county, N. Y 

Dillard, J]. R——At Houston, Tex., Jan. 18. 
Well-known colored attorney. 

Doyle, Austin, J., Jr—At Chicago, II., 
Jan. 11, aged 35. 

Dryden, Leonatas, J.—At St. Louis, Mo., 
Dec. 28, aged 78. Formerly member of 
Missouri legislature; member constitutional 
convention of 1875. 
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Dubose, John E.—At Bowling Green, Ky., 
Jan. 10, aged 62. Confederate veteran; attor- 
ney for uisville and Nashville Railroad; 
one of the oldest attorneys of Kentucky. 

Farson, John.—At Chicago, Ill., Jan. 18, 
aged 55. anker and lawyer; handled loan 
when Cuba, as a new republic, needed money; 
director in many traction companies; former 
president of American Automobile Associa- 
tion. 

Flegenheimer, William.—At Richmond, Va., 
Jan. 27,aged 78. Born near Heidelberg; came 
to America in 1851; practised in Richmond 
for forty years; as a penman wrote man 
important documents, including as the Ordi- 
nance of Secession for the Virginia convention 
and the bail bond of Jefferson Davis. 


Gardiner, Col. John Lyon.—At Easthamp- 
ton, L. I., N. Y., Jan. 21, aged 69. Was 
graduated from Columbia Law School in 1863; 
admitted to the bar in 1866; Civil War 
veteran; owner of Gardiner’s Island, which 
has been in possession of the Gardiner family 
since 1639. 

Gordon, Eugene Corry.—At Morristown, 
N. J., Dec. 31, aged 71. Graduate of Colum- 
bia Law School; practised in New York. 

Grant, R. E.—At Goldthwaite, Tex., Jan. 
20. City attorney of Goldthwaite. 

Grau, Frederick William.—At Corona, N. Y. 
Jan. 21. 

Gregory, 
Tenn., Jan. 

Griswold, Freeman C.—At Boston, Mass., 
Jan. 30, aged 45. Born in Greenfield, Mass.; 
a of Yale University and Harvard 

aw School; represented the Greenfield dis- 
trict in the legislature; practised in Boston 
and New York. 

Harris, A. J—At Belton, Tex., Jan. 11. 
Well-known Texas lawyer; member of state 
senate for several years. 


Hayes, Ambrose E.—At Brooklyn, N. Y., 
pe. 20, aged 39. New York newspaper man; 
ater member of law firm of McKenzie & Burr. 


Howard, T. S—At Des Moines, Ia., Jan. 22. 
Former state land commissioner. 


Jeffries, James J.—At Shreveport, La., 
Jan. 18, aged 74. Born in Texas; practised 
many years in Alexandria, La.; twice Lieu- 
tenant-Governor of Louisiana. 


Langbein, Julius J. C—At New York City, 
ae 28. Born in Germany; served in Civil 

ar as drummer boy; elected to the New York 
Assembly in 1877 and 1879; became justice of 
the Seventh Judicial District Court. 


Leisenring, Jacob S.—At Detroit, Mich., 
ee. 23, aged 63. Born at Selin’s Grove, 
myder county, Pa.; served in Civil War; 
District Attorney at Hays City, Kansas; 
returned to Pennsylvania and practised in 
sag Pa.; author of ‘‘Leisenring’s Book of 
orms.”’ 


Lindley, H. Bartlett.—At Chicago, IIl., Jan. 
1. Graduate of United States Naval Academy; 
formerly a contributor to Encyclopedia Britan- 


Joseph Minter—At Memphis, 
:¢ 
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nica; at one time a successful attorney; died 
in abject poverty in Cook County Hospital. 

Locke, Ira S.—At Portland, Me., Jan. 28, 
aged 57. Born in Biddeford; graduated from 
Bowdoin College in 1874; retired from prac- 
tice on account of ill health in 1904. 

Lowndes, Col. James.—At Augusta, Ga., 
Jan. 15, aged 75. Served in Civil War; prac- 
tised law in Washington up to five years ago, 
when he retired on account of ill health. 

Lowry, Brigadier-General Robert.—At Jack- 
son, Miss., Jan. 19, aged 78. Twice Governor 
of Mississippi; born in Chesterfield district, 
South Carolina; Confederate officer in Civil 
War; wounded in battle of Shiloh; practised 
law in partnership with Hon. A. G. Mayers; 
twice served as state senator; author of a 
popular history of Mississippi. 

McIntyre, D. H.—At St. Louis, Mo., Jan. 1, 
aged 76. Captain in Confederate Army; 
formerly representative and senator in state 
senate; Attorney-General of Missouri in 1880. 


Payne, Col. James G.—At Washington, 
D. C., Dec. 28, aged 77. Born at Erie, Pa.; 
admitted to bar in that city and practised till 
1862, when he assisted in organizing a regi- 
ment; auditor of Supreme Court of the Dis- 
trict of Columbia in 1879-1910; an authority 
on evidence and procedure. 


Pickard, Alonzo G.—At Jamestown, N. Y., 
Jan. 12. Officer in Civil War; for many years 
a leading criminal lawyer of western New 
York. 

Pond, Ashley.—At Detroit, Mich., Jan. 12, 
aged 83. Engaged in active practice until 
1892; for over twenty-five years general 
counsel for Michigan Central Railroad. 


Powell, George K.—At Wilkesbarre, Pa., 
pe. 13, aged 65. Practised in Wilkesbarre 
or the last thirty-eight years. 

Raynolds, Prof. Edward Vilette—At New 
York City, Jan. 26, aged 51. Born in Grand 
Rapids, Mich.; graduated from Sheffield Scien- 
tific School in 1880 and from Columbia Law 
School in 1882; practised in Grand Rapids, 
1882-1883; received his LL.M. from Yale 
Law School in 1884, and his D.C.L. in 1885; 
lieutenant-commander of the United States 
Naval Militia, 1898-99, afterwards lieutenant- 
commander of the State naval forces in 
Spanish-American War; lecturer on political 
science and constitutional law; held chair of 
comparative law at Yale School at the time 
of his death. 

Ritter, Theodore——At Brooklyn, N. Y., 
Jan. 19, aged 74. Born in New York City; 
graduated from Columbia Law School in 
1869; book reviewer on New York Tribune 
under Horace Greeley. 

Schell, Edward Heartt.—At New York City, 
N. Y., Jan. 25, aged 62. Bornin Troy, N. Y.; 

duated from Yale in 1870; studied at 

lumbia Law School; formerly a member of 
the firm of Hellows, Hoyt & Schell. 

Middleton, Henry O.—At Paint Creek, W. 
Va., Jan. 16, aged 50. Born at Paint Creek, 


W. Va.,¥held county, state and federal offices 
during his lifetime. 

Moore, William W. H.—At New York City, 
: 4, aged 85. Formerly president of the 

ife Saving Benevolent Association of New 
York and the Port Society, and vice-president 
of the American Geographical Society; lawyer 
and business man. 

Morgan, Ernest I.—At Worcester, Mass.; 

an. 19,aged 40. Practised in Gloucester and 
orcester, Mass.; former assistant city solic- 
itor and assistant district attorney. 

Nast, Samuel B.—At Chicago, Ill., Jan. 8, 
aged 83. Register in bankruptcy in Iowa for 
Many years preceding the repeal of the bank- 
Tuptcy act. 

North, John C.—At London, England, Jan. 
11. Resided in Los Angeles; one of the fore- 
most attorneys in California; practised largely 
in federal courts; an authority on water 
gg died while representing California 

ank of San Francisco before the British 
courts in the case of the Bank v. Matthew 
Gage. 

Patterson, C. Godfrey—At Orange, N. J., 
Jan. 5, aged 76. Corporation lawyer; gradu- 
ate of Columbia Lew teed in 1865. 

Scribner, Gilbert Hilton—At Yonkers, N. Y. 
Jan. 5, aged 78. Admitted to bar in 1856; 
member of New York state legislature in 
1869; Secretary of State in New York from 
1870 to 1873; author of ‘‘Where Did Life 
Begin?” and contributor to Popular Science 
Monthly. 


Seaman, Frederic C—At Wilmington, Del., 
Jan. 12, aged 30. A New York attorney with 
offices in the Equitable Building. 


Wagner, J. Frank.—At Fremont, O., Jan. 
17, aged 42. Born in Lindsey, O.; graduated 
from Ohio State University Law School in 
1902; practised in Fremont. 

Whitcomb, George P.—At Chicago, Iul., 
Jan. 28, aged 83. Graduate of Dartmouth 
College in 1853; practised in Chicago 1870- 
1902. 

Wilson, Percy Ripley—At Los Angeles, 
Cal., Dec. 30, aged 56. Former president of 
California Club. 

Winters, Riley D.—At Lakeport, Cal., aged 
49. Born in Illinois; admitted to bar and 
practised for several years in Salt Lake City. 


Wood, Walpole.—At Altadena, Cal., Jan. 9, 
aged 48. Former president of Chicago Bar 
Association; served a term as president of the 
Chicago Law Institute; also prominent in 
Los Angeles; almost totally blind for two 
years. 

Zacharie, Col. Frank C_—At New Orleans, 
La., Jan. 6, aged 71. Constitutional lawyer 
and politician; served several terms as repre- 
sentative from Louisiana at Washington; 
latterly attorney of the State Board of Health; 
carried before Supreme Court the case of the 
State of Louisiana v. State of Mississippi to 
determine the water boundary of the two 
states, and won the case. 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 

That certain forms of advertising by lawyers are entirely proper will be readily 

en in its dictionary sense of ‘‘making known 


by a public notice.”—Law Notes, November, 1909. 














Birmingham 
HUGH C. CRANE 
General Practice, Collection Department Thoroughly 
Equipped. References anywhere on application 
205-206 Title Guarantee Building 


Alaska 


Alabama 





Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Massachusetts 
DANA S. SYLVESTER 
Attorney and Counsellor-at-Law 
6 Beacon Street, Rooms 703-705 


Mexico Mexico Oity 


OHNSON & GALSTON 

son, Clarence G. Galston, Edw. Schuster 
MIGUEL BOLANOS CACHO 

49 Wall Street 
New York City 


Boston 





Edwin J. 23, 

IC. 
Av. Jatqgendeasts 10 Counsel 
Mexico City 





District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 





Florida §=RAZIER & MABRY =~ *=P* 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 


Suite 6-7-8 Hampton Block 


Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 


Algona 
HARRINGTON & DICKINSON 
Lawyers 


L. J. Dickinson, County Attorney 








Towa 


T. P. Harrington 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 


Mississippi 
WILLIAM ESTOPINAL 
Attorney-at-Law 
Gulfport, Miss. 





Gulfport 





New Jersey Paterson and Passaic 
BILDER & BILDER 


Romaine Bldg. med 150 Second St 
Paterson Passaic 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 


26-27 Dun Building 





Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


Casco Bank Building 191 Middle Street 


New York New York City 
BERLINICKE & ADAMS 
Attorneys and Counsellors-at-Law 
220 Broadway 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


New York New York City 
JOHN HENRY FREESE 


Counsellor-at-Law 
Marbridge Building 47 West 34th Street 
Herald Square Cable address, ‘‘Jonfree, New York”’ 





Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bidg., Central Square 





New York Syracuse 
SHEA & SHEA 
Attorneys and Counsellors-at-Law 
418-420 Kirk Building 





It will be mutually helpful if THz Greex Bac is mentioned when writing to advertisers. 
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North Carolina Charlotte 
F. M. SIMMONS 
Attorney-at-Law 
Realty Building 





Oregon Portland 
S. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 


Montreal 
JOHN J. CREELMAN, B.C.L. 
Barrister, Solicitor, etc. 
Merchants Bank Building, St. James Street 


POGSON, PELOUBET & CO. 


Certified Public 
Accountants 











Quebec 














42 BROADWAY NEW YORK 


Also at Chicago, St. Louis, Butte 





COMPLETE SETS OF 


THE GREEN BAG 


20 VOLS., 1889-1908 


In Half Morocco 
In Green Cloth 
Unbound . 


$80.00 
60.00 
50.00 


VOL. XXI, 1909 


In Half Morocco 
In Green Buckram 


$4.50 
4.00 


ADDRESS 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 








n Seattle 

SAMUEL J. WETTRICK 

Commercial and Corporation Law 
333-4-5 New York Block 


Titles examined. Depositions taken before 
Nelson R. Anderson, Notary Public 





Washington Tacoma 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 


309-10 Bernice Building 


West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 














"DISTRICT OF COLUMBIA Washiagton 


PATENTS 


Business from non-resident attorneys —— 
solicited. Highest references; best services. cee 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 
EAE Cr 














UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 
Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) con- 
ferred upon such graduates of approved univer- 
sities and colleges as complete the full three years’ 
course and are recommended therefor by the 
Faculty. Regular session October to June in- 
clusive. Summer session of ten weeks beginning 
about July Ist. Credit upon regular course may 
be obtained through work in summer session. Ex- 
ceptional opportunities for students wishing to 
supplement work in law with studies in history and 
political science. Law library of 29,293 volumes. 
For announcements giving full information in re- 
gard to opportunities offered, address 


DEAN, DEPARTMENT OF LAW 
University of Michigan Ann Arbor, Mich. 





PUBLISH YOUR WRITINCS 
If you have written a novel—short po iy poem 

or a book of poems—or if you are a doctor, lawyer, 

professor, clergyman or politician, and wish to publish 

a@ small edition of your writings—technical and scien- 

tific articles—speeches, addresses or sermons in “a 

some book form at a cost ranging from $6 to $650. F 

full information address 

D. C. BARTHOLOMEW CO., 103 Hanover St., Boston 

Agents wanted. 
Note. We make no pretense of marketing literary work. 
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AMERICAN 
ELECTRICAL CASES 
VOL. IX 


PUBLISHED MARCH I, 1910 














The cases from the different State and 
Federal Courts arising from the practical uses 
of electricity, with notes and annotations 


PRICE, $6.00 


The complete set of Nine Volumes covering 
35 years, 1873-1908 


PRICE, $54.00 





MATTHEW BENDER & CO. 


Law Book Publishers ALBANY, N. Y. 














An Annotated English Translation of the New German Civil Code 


THE CIVIL CODE 
| THE GERMAN EMPIRE | 


| (IN EFFECT JANUARY 1, 1900) 

















| | TRANSLATED BY WALTER LOEWY or San Francisco 
WITH AN HISTORICAL INTRODUCTION 
By Witutiam W. SMITHERS oF PuILapELpHIA 


AND COPIOUS REFERENCES TO OTHER CODES 





PREPARED UNDER THE AUSPICES OF 
THE PENNSYLVANIA BAR ASSOCIATION 
AND ( 
THE LAW SCHOOL OF THE UNIVERSITY OF 
PENNSYLVANIA 











One volume, bound in law buckram, $5.00 


This translation, prepared for the American Bar under the auspices of a State 
Bar Association and a leading Law School, by a lawyer who is a graduate both 
of the University of Pennsylvania and the University of Heidelberg, deserves a 
place not only in every library, but also on the bookshelves of every lawyer who A 
looks upon his profession as something more than a trade. 

The formation and adoption of a Code for the whole of Germany, cementing 
the recent union of the German States, and embodying the national law of the 
most progressive and intellectual of European nations, is an event ranking in the 
history of law with the evolution of the Corpus Juris Civilis and the preparation y. 
of the Code Napoleon. 

Mr. Smithers’ historical introduction presents an interesting sketch of the 
struggles of legal systems in northern Europe during the Middle Ages, and the 
gradual evolution of modern Germany, culminating in the proclamation of the 
German Empire in 1871, and taking legal form thirty years later in this carefully 
worked out system of private law for consolidated Germany. 








PUBLISHED BY 


THE BOSTON BOOK COMPANY 


BOSTON, MASS. 
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